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PROCEEDINGS 

MS. DAWSON: . . . so it 1 s going to be a very 

lengthy process. We're here if you need us. 

With me this morning is Dr. Richard Carchman. 
He's director of Scientific Affairs for Philip Morris, and 
next to him is Pat Tyson. Pat is an OSHA lawyer from 
Atlanta, Georgia. Perhaps, more importantly, he is former 
head of OSHA. They're going to make brief presentations, 
and then all of us are here to answer your questions. 

Before turning to those experts, though, I 
think it's important to take a look at the OSHA proposal, 
what it does, what it doesn't do. OSHA's proposal on 
indoor air quality and on smoking reaches far beyond the 
traditional office workplace. It reaches into restaurants 
and bars; reached into VFW halls, it reaches into casinos; 
it reaches into any place that anyone works. That 
includes hotels and motels, perhaps even your private 


As written, OSHA's proposal virtually 
guarantees a national smoking ban. The provisions that 
OSHA has set out that would allow smoking, are so narrow 
and so cumbersome, that most businesses simply can't do 
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it. 


In order to allow smoking, OSHA says that an 
employer has to set up a whole series of things and put 
those into motion before you can set aside a room for 
smoking. 

First of all, the room as to be separate from 
every place else in the work area. It has to have exhaust 
that goes directly outside. It has to have negative 
pressure at the doorway so that the merest rift of smoke 
from that smoking section can't exit. And then it has to 
be an area where no one works. 

Again, we don't think that's practical for the 
vast majority of employers across the country. That means 
this is a national smoking ban. In no other situation has 
the federal government ever proposed such intrusive 
regulation of adult behavior and at the way businesses 
conduct it. 


Think about it. This proposal bans smoking on 
the 14th floor of any building simply because someone 
might enter the lobby. 

This proposal would mean that smoking would 
have to be banned in every restaurant in every bar. 
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That's because someone has to work in that restaurant or 
bar. They have to clear the tables, they have to serve 
the food. 

This proposal would mean that every mom and pop 
establishment across the country could not allow a worker 
to smoke even if they opened the window and they were the 
only one in the office. This is a national smoking ban. 

This proposal would force smoking bans from 
everything to the Christmas party to private functions in 
hotels, and it reaches into every place that anyone could 
be considered a worker. 

This proposal is simply not appropriate policy. 
From a business perspective, right now, businesses across 
the country are free to ban smoking voluntarily. Many of 
them have. As many as a third of businesses across the 
country have already banned smoking. The vast majority of 
other businesses already have policies on smoking, many of 
them quite restrictive. But what those businesses have 
done is found a way of accommodating both their smoking 
and non-smoking employees. 

Some businesses have been forced already to 
live with government-imposed smoking bans. The results 
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have not been positive. The late 1980s, Beverly Hills 
experimented with the smoking bans in restaurants. That 
smoking ban was rescinded, not because the tobacco lobby 
came in and said this isn't working, but because 
restaurants and, importantly, restaurant workers the 
people that OSHA and the anti-smokers would tell you they 
want to protect — went to the City Council and said, 
we're losing business, we've lost our customers, we're 
going to lose our jobs. 

In Los Angeles, right now, the City Council has 
a smoking ban. Restaurants are living with this. 

In a survey conducted by the restaurant 
community itself, more than 50 of the restaurants in 
Los Angeles said they're losing business and customers. 

The average they say they're losing is in excess of 24 
percent. 

We go the public. What does the public want? 
The public wants separate smoking sections not smoking 
bans. Whether the poll is conducted by the American Lung 
Association, USA Today, CNN, or Time magazine, what you 
find, time and time again over the years, is about two- 
thirds support for separate sections, not smoking bans. 
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This rule making is very important. It's going 
to be a long process, and I think one of the ways we can 
measure its importance is the number of comments. OSHA is 
already saying they have more than 100,000 comments. They 
haven't even begun to open all of that mail. 

The first 30,000 or so comments, they're 
running 40 to 1 against this proposal. You're going to 
hear a lot of testimony over the course of the next 
several weeks, much of it from the business community, who 
is opposed to this and who think that it's not the way 
they want government to work. 

But we think that OSHA has a role here. Their 
role is to clean up the indoor air environment and 
workplaces. If they consider smoking as part of that 
broad think, we think there are better ways of handling it 
that will allow businesses to continue to accommodate 
smokers and non-smokers. 

I'm going to turn it over to Dr. Carchman, who 
has brief comments, and then, again, Mr. Tyson. 

DR. CARCHMAN: Thank you, and good morning. 

I would like to address with you this morning 
the scientific and technical support that OSHA has used in 
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it proposed rule making. I think that, as a scientist, 

I'm concerned that OSHA didn't follow its own regulatory 
requirement to utilize the best available evidence. 

This has been interpreted by the courts to 
include the use of reputable data; modern data, i.e., 
current information, and I will provide several examples 
in their proposed rulemaking that underscore their lack of 
following other regulatory requirement. 

The result of OSHA, what appears to be, almost 
a consistent failure to follow this requirement, is that 
their conclusions with respect to environmental tobacco 
smoke are really subject to serious scientific criticism. 

If they had utilized the bet available evidence 
and utilized it properly, we probably wouldn't be sitting 
here today. What we have before us in this OSHA proposed 
rule making is quite the opposite. Not only has OSHA used 
bad science but they've used bad science badly. 

I, again, could provide some very specify 
examples. Some of these examples are included in your 
press package that you have before you. 

The first topic I would like to talk about is 
OSHA's use of the word exposure. For scientific purposes, 

HEARINGS ON THE LINE (202) 966-2211 

Source: https://www.industrydocuments.ucsf.edu/docs/ffflOOOO 


2046395916 




8 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


exposure relates to how much an individual is exposed to. 
We're not necessarily talking about environmental tobacco 
smoke but anything like that in general. 

OSHA uses the word "exposure" throughout the 
rulemaking, but they're not really talking about exposure. 
In their risk assessment, there is no way to take into 
account how much an individual is exposed to. They used 
some activity and questionnaire information in their risk 
assessment that categorizes an upper and lower limit of 19 
percent, or approximately 50 percent of the workforce is 
exposed. 

So it doesn't matter whether we're talking 
about the people in this room, where somebody might be 
smoking, or one person in the Silver Dome, smoking. 

That's not taken into consideration. It's scientifically 
unsound and it's probably intuitively illogical as well. 

This approach that OSHA has taken with respect 
to environmental tobacco smoke is a marked departure from 
what they've done in the past for all of their other risk 
assessments. 

If I go back and pull out a risk assessment in 
'86, a couple in '87, several in '92, they all include 
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workplace measurements; i.e., to the worker in the 
workplace, how much the individual was exposed to. Those 
values are incorporated into what's called a dose response 
in their risk assessment. 

A dose response provides the relationship 
between how much an individual is exposed to versus a 
particular health endpoint. 

There's no way for OSHA, in the risk assessment 
they're using now, to incorporate this. Again, this is 
the way they normally do business. For whatever reason, 
they did not use this approach when it comes to 
environmental tobacco smoke. 

In their risk assessment, they call upon two 
studies for their risk assessment of cardiovascular 
disease and lung cancer. Both of these studies, these are 
epidemiological studies, they're observational studies. 

The information with regard to exposure is based on 
questionnaire information. If I were to ask you 30 years 
ago, were you exposed to environmental tobacco smoke, how 
much were you exposed to; do you believe you could 
accurately recount, with some degree of precision what 
that was 10, 20, 30 years ago? 
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OSHA had available to it in the published peer 
review literature, at least 14 studies, occupational study 
measuring environmental tobacco smoke components in the 
workplace. Again, they were unable to utilize this in the 
way they constructed their risk assessment. 

Oak Ridge National Laboratories, a government 
laboratory under the Department of Energy, submitted — 
actually, had presented to OSHA, but also submitted for 
these hearings, a 16-city study done in the United States, 
in which workers in the workplace had personal monitors 
that were used to measure environmental tobacco smoke 
components. They also had an ability to measure ETS 
exposure outside of the workplace. 

Two main points with regard to that study. 

As a part of that study, they had questionnaire 
information they gave the worker, with respect to, how 
much ETS do you think you're exposed to, and then had an 
ability, side by side, to compare what people thought they 
were exposed to to what they were actually exposed to. 

The first point: The actual measurement were 
not concordant; i.e., they did not agree with the 
questionnaire information, and they did not agree to a 
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significant extent. 

This I believe underscores part of our problem 
with relying on questionnaire information to get at what I 
will call pseudo-exposure information. 

Secondly: OSHA contends in its proposed 
rulemaking that the workplace represents probably the 
largest place of environmental tobacco smoke exposure. 

The Oak Ridge National Laboratory study reports that the 
workplace is approximately five times lower in terms of 
these measurements of environmental tobacco smoke 
components than those areas of potential exposure outside 
the workplace; i.e., runs absolutely counter to what OSHA 
is proposing. 

There's another body of information that's been 
submitted, that's going to appear in press in November, in 
Environmental International, a study done in the U.K. by 
Hazelton, basically, qualitatively supports the Oak Ridge 
information. 

Now, Philip Morris owns or operates 
approximately 1,000 buildings in the United States. As 
part of our effort to understand the nature of the issues 

O 

that OSHA has raised, we've carried out some building 
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studies. 

One of these, I'll talk about for a second, was 
done by an OSHA certified laboratory, using NIOSH 
standardized techniques. NIOSH is the research arm of 
OSHA. 

In several of our buildings in which smoking is 
allowed, if you take nonsmokers, have personal monitors on 
them, using the OSHA certified lab and NIOSH standardized 
technique, they were not able to measure nicotine. There 
were people smoking in this environment. The reason, I 
believe, is that the ventilation was adequate. 

The next point I would like to turn my 
attention to is the use of relevant data, and I'll use 
primarily one example. OSHA, in its risk assessment of 
cardiovascular disease, relied on one single study, the 
Helsing study. 

This study was not designed to look at 
environmental tobacco smoke. It is a non-workplace study. 
OSHA had available to it in the literature three 
occupational studies deal with environmental tobacco smoke 
and cardiovascular disease. All three of these studies 
failed to demonstrate a significant risk with respect to 
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13 

environmental tobacco smoke and cardiovascular disease. 

The Helsing study also depended upon 
questionnaire information with respect to ETS exposure. 

If you look at the current submissions to this OSHA 
proposed rulemaking, there are two that I would just like 
to highlight: 

NIOSH, the research arm of OSHA, in their 
submitted testimony, questioned the use of the Helsing 
study to use for an occupational risk assessment with 
regard to environmental tobacco smoke. 

Dr. Steven Baird, scientist for the 
Environmental Protection Agency, the fellow who was 
managing the EPA's risk assessment on ETS, ETS also raises 
the same level of concern. 

Finally, in this regard, the Congressional 
Research Service, an independent arm of the United States 
Government, has provided a critique of OSHA's rulemaking, 
and it deals with more than just cardiovascular disease 
but I will point out that they, too, criticize both the 
use of the Helsing study and the implausibility of the 
conclusions that can be derived from it with respect to 
occupational settings. 
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Now, I'd like to deal with one final/ major 
issue, and it's a critical issue, and it's an issue that's 
critical because it deals with the quality of the science 
that's OSHA is using. 

In terms of the best available evidence, the 
evidence doesn't have to be flawless, it just has to be 
relevant, modern, and reputable. 

For both lung cancer and cardiovascular 
disease, two points that OSHA did significant risk 
assessments on, if you look at all of the data that's out 
there — all of it, not just the ones that OSHA uses in 
their risk assessment — there are a couple of factors 
which are ignored, for the most part, by every single one 
of these studies. They're not taken into account. These 
are called confounders. 

An example of a confounder; if you're doing a 
cardiovascular disease assessment in a population and 
you're comparing to so-called exposed group to a non- 
exposed group, the question is, does anybody in your group 
have diabetes, do they have high blood pressure, what's 
their LDL — their low density lipoproteins? What's their 
blood cholesterol? 
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1 These are examples of confounders. These are 

2 independent risk factors that, by themselves, have well 

3 established reported risk for cardiovascular disease. If 

4 you look at the reported risk in the Helsing study, it's 

5 about 30 percent increase. 

6 When we're talking about these other 

7 confounders, we're talking about confounders that have 

8 effects 20 to 30 times larger; i.e., the ETS reported 

9 effect is two to three percent. You have to take — I 

10 would hope, it makes some sense — that you would have to 

11 take into account these other confounders that have such a 

12 dramatically larger effect. What I'm trying to point out 

13 here is this was not done. 

14 Any kind of association you make, in the 

15 absence of taking into account these significant 

16 confounders, I think you would be concerned about how 

17 valid that is. 

18 My final point has to do with the use of 

19 discredited data, misrepresentation and mis-citations, and 

20 again these were specifically included in your press 

21 package. 

22 OSHA lists, for example, with respect to 
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misrepresentation, the Dobson study as a positive study. 
This is an occupational ETS cardiovascular disease paper. 

If you look at the paper and you read what the 
authors say and you look at their numerical value, they 
concluded that they cannot conclude that there is a 
significant risk, yet OSHA includes that in the positive 
column. 

That's one of the studies that, in our written 
testimony, we urge OSHA to rethink in terms of how they 
categorize it. Secondly, with respect to disqualified 
data, within the OSHA documents, there's a body of 
evidence that they use that has been disqualified by the 
United States Environmental Protection Agency, following 
an extensive investigation by an outside commission of 
primarily university-based cardiovascular disease 
specialists. 

This is published in the Federal Register. The 
Commission, I think, is over 10 years old — or reported 
10 years old — but it appears in August '94 in the 
Federal Register, and if anybody is interested, we can 
provide copies of that. 

Hard to imagine how information like this, done 
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by the EPA, and the EPA provided technical help for OSHA 
in the preparation of this report, and yet they used 
information that, by their own admission, they don't 
believe is credible. 

When I look at all of these kind of problems, 
not just the ones that I'm talking to you about this 
morning, but the others that we've included in our 
testimony of other people, have included, the one 
conclusion I can draw from this, it sort of reminds me 
about the fellow show shoots an arrow into a wall, goes 
over to it, draws a circle around, it says Bull's Eye. 

Thank you. 

MR. TYSON: Thank you, Dr. Carchman. 

My name is Pat Tyson, and to expand a little 
bit on the introduction a little bit earlier, I'm a former 
OSHA official. I spent 13 years with that agency and left 
in 1986. The four years or so before I left, I was in 
either the No. 1 nor the No. 2 position for that agency, 
so I'm familiar with how that agency operates. 

I know the law that it has to follow when it 
does regulations of this type. I know the practical 
impact of enforcing a regulation. 
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I want to talk to two of those issues, the 
practical impact of the enforcement of the regulations, 
such as they have here, and the legal issues that are 
associated with it. 

We would submit that, if you hear this, and I 
think if you pay attention to this, I think you'll agree, 
what they are attempting to do here has not been well 
thought out and it is beyond their legal authority; not 
their authority to regulate in the workplace, clearly they 
have that authority. 

What we'll be talking about is the authority to 
reduce risk to zero. That's what they are intending to 
do. They are proposing a ban, a zero exposure level. 

It is that zero exposure level which creates 
not only the legal problems, and I'll talk a little bit 
more about those in a minute, but also the practical 
problems. 

A zero exposure level is unique. OSHA has 
regulated lots of substances in its time, and in all of 
those regulatory activities, whenever its dealt with a 
substance, the agency has established what it calls a 
permissible exposure limit, meaning that exposure to an 
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employee to this substance, whatever it is they're dealing 
with, cannot exceed a certain level. 

It doesn't totally ban. They've never 
attempted to totally ban a substance. But when they try 
to do that, look at the kind of things that go on. When 
they say that a substance has to be totally banned, that 
means that they also discount the issue time. How long 
does smoke remain in a room after a cigarette has been 
smoked? How do they plug that into their enforcement 
scheme? 

Well, I'll give you a couple of examples how 

that works. 

Let's say you're going to have your car 
repaired. You're a smoker. You pull up to the garage, 
and you say, check my brakes out. You smoked a cigarette 
in that car shortly before you pulled into the brake shop. 
That mechanic has to go in your car to test the brakes. 
That's the mechanic's workplace. 

OSHA says that no employee can be required to 
work in a workplace where there is, their word, 
contamination from ETS. 

So, on its face, it seems to create problems 
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that literally are beyond any kind of a reasonable 
enforcement scheme. 

Let's say you're a real estate office. You've 
got two employees. You're working late one night. All 
your employees are gone. You're a standalone building, 
you've got the windows open; you smoke a cigarette. Can 
those employees come in the next day to go to work? 
There's contamination of ETS in that work space. 

These are the kinds of things that we don't 
think OSHA has fully considered as they've looked at this 
regulation. 

Let me give you another example. 

They say that a designated smoking area cannot 
be a work area. That's the reason that this standard 
would have the effect of banning smoking in all 
restaurants, bars, and taverns and some other facilities. 

Even if you set up a designated smoking area, 
no one can work there. 

Now, I'm a lawyer, and let's say that in my 
office we decide we're going to follow the OSHA 
regulations because they've finally become promulgated, 
and we set up a designated smoking area. And I go into 
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that designated smoking area and have a cigarette. 

Now, can I carry a memorandum in there and read 
it? If I do that, I'm working. OSHA would say, I can't 
do that. 

So you have the incredible situation where the 
Agency, on the one hand, has to go and enforce the 
standard which prohibits smoking in the non-smoking area, 
but it also prohibits working in the smoking area, so 
you've got to be smoking cops on the one hand and working 
cops on the other. 

I would just submit that that is just something 
I don't think they even considered when they put this 
regulation together, this proposal together. 

Let me talk now for a minute about the legal 
issues. As I said, I've dealt with the legal issues 
associated with OSHA rulemaking for a long time. Ever 
since I left the Agency all I've done is OSHA law. That's 
all I do. 

In 1980, the United States Supreme Court issued the 
decision with respect to OSHA's benzene's standard. OSHA 
promulgated its benzene standard based upon a theory — a 
regulatory theory — where they applied the policy that 
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there would be no exposure to a carcinogen, that they 
would reduce exposure through their standard to the lowest 
feasible level. 

They applied that policy in the regulation of 
benzene. The standard was challenged, went all the way to 
the Supreme Court. The Supreme Court said, no, that 
policy is beyond your authority, OSHA. You only have the 
authority to regulate a significant risk. 

On its face, a ban would eliminate every 
risk — significant, insignificant, whatever you want to 
call it — and it's clear from the language of that 
decision, which has been repeated by another decision in 
the Supreme Court and by every U.S. Court of Appeals, its 
reviewed an OSHA standard since that day. 

Every one has embraced the significant risk 
standard and has said that OSHA has the authority to 
regulate significant risk, it cannot regulate an 
insignificant risk. 

A ban, by definition, on its face, regulates 
every risk — significant and insignificant. 

So, on its face, I would submit that this 
standard does not meet the test of the benzene case; does 
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not beat the test of any of the courts of appeals that 


have since reviewed OSHA standards. In fact, in OSHA's 
own rulemaking documents, when they have promulgated other 
standards, proposed to promulgate other standards, they 
incorporate that case. They talk about the benzene case 
in every one of their standards, and they say, yes, OSHA 
has the authority to regulate the significant risk. 

That's our job. 

What they're doing here is regulating all of 
this, and we would simply submit they simply don't have 
the authority to do that. 

Let me stop there. I know you folks have had a 
long morning. Let me respond to questions. 

Yes, sir. 

QUESTION: (Inaudible) briefly about 

(inaudible) cigarette (inaudible) promulgate as it is 
(inaudible). 

MR. TYSON: That's a wonderful question, 
because the potential is for OSHA to just be that, just be 
smoking cops, because OSHA is required by law to respond 
to employee complaints. 

If an employee complains to the agency and 
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says, I'm being — let's say the standard goes into 
effect — I'm being exposed to environmental tobacco smoke 
at work. The employee signs that complaint. 

Right now, under OSHA law and policy, they have 
to inspect. They have to send an investigator out there. 

OSHA only did some, as I recall, about 50,000 
inspections last year. They only have about 1200 
inspectors to cover the whole country, that's covered by 
federal OSHAs; the state OSHAs cover about the same. 

It clearly would not have the ability to 
continue the role that they are trying to play now, which, 
and I submit, they're understaffed as it is, if they had 
this additional enforcement burden placed on top. 

QUESTION: There's no (inaudible) really 

suggesting separate smoking areas have to be created for 
people who want to go ahead and smoke. That's not a ban. 
There's no ban in there. Could you tell me where the ban 
is? 

MR. TYSON: Well, I will show you places in the 
standard where they talk about eliminating all exposure to 
nonsmokers to environmental tobacco smoke. I can't see 
how you can find anything else than a ban. It is clearly 
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a ban, a zero exposure level, for non-smoking employees. 

QUESTION: How would you propose (inaudible) 

workplace (inaudible); how do you do something short of a 
ban (inaudible). 

MR. TYSON: Well, that's OSHA's job, to make a 
determination of how much of a regulatory impact they have 
to have to eliminate a significant risk. 

QUESTION: I'm asking you. Is — 

MR. TYSON: Would it be possible? 

QUESTION: Yes. How do you do it? 

MR. TYSON: Oh, yes. You could do it through 
ventilation, through permissible exposure levels. There 
are any number of ways that you could eliminate a 
significant risk that might be presented. 

MS. DAWSON: One of the things about this OSHA 
rule is that they treat ETS differently. Understand that 
the things that are entered into the environment because 
someone is smoking, are really no different than they 
would be if no one was smoking. There's nothing unique, 
except perhaps with the exception of nicotine. 

OSHA is saying, if these compounds come from 
smoking, we have zero tolerance for them. If they come 
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from the copy machine or they come out of the carpet, or 
they come because people are in the building, then it's 
acceptable, so they really are treating smoking very 
differently. 

They're saying that, in all other situations, 
we can make asthmatics happy and healthy through 
ventilation, except with this one substance, so they are 
taking a zero tolerance approach to smoking. To go to 
Jeff's question about the smoking ban, we passed out a 
copy of the Federal Register because we've been talking 
about this for months. This is something that's very 
important to us. 

People don't believe us. You have a copy of 
the Federal Register. Think about it. Look at it very 
quickly. OSHA has said you can only permit smoking in a 
separate section, outside exhaust, negative pressure, no 
work areas. 

You tell me how that works in a restaurant. 

You tell me how that works in a hotel. You tell me how 
that works in a casino. People have to work there. 

In an office, if my employer wants to make me 
happy and put this very expensive ventilation system into 
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1 place in my office, I can't work there if I want to smoke. 

2 That is how this rule is written. That's why it's a 

3 smoking ban. There is no way around it for the vast 

4 majority of people. 

5 QUESTION: (Inaudible) dropping the asthma 

6 question earlier, somebody — maybe Dr. Carchman can do 

7 this — somebody can walk through a cloud of somebody 

8 else's tobacco smoke is a lot different than fumes that 

9 maybe are given off my carpeting, garments, or whatever it 

10 is giving off the fumes. 

11 They either live with that or they don't live 

12 with that. They don't necessarily have to live with the 

13 tobacco. 

14 What are you suggesting as an alternative, that 

15 they not work in an environment where there is somebody 

16 who's allowed to smoke? 

17 DR. CARCHMAN: Let me try to answer that 

18 question. In OSHA's proposed rulemaking, amongst many 

19 things, they looked at respiratory effects, including 

20 asthma. 

21 OSHA concluded that there wasn't sufficient 

22 information available. We're not talking about anecdotal 
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information, we're talking about published information 
that's been peered reviewed, for them to carry out a risk 
assessment on it. 

So, by OSHA's own admission, there isn't 
sufficient peer review published information for which 
they can act upon to do a risk assessment to see if there 
is a significant risk in the workplace. 

QUESTION: I'm a little confused. Are you 

suggesting that smoking is not scientifically proven to 
cause asthma attacks? 

DR. CARCHMAN: I'm repeating what OSHA says in 
their proposed rulemaking — there isn't sufficient 
information available in the published peer reviewed 
literature for them to do a risk assessment. They did 
risk assessments, as I said earlier, on two areas: lung 
cancer and cardiovascular disease. 

QUESTION: What do you believe, at the time. 

Dr. Carchman; can smoke cause an asthma attack? Yes or no 

DR. CARCHMAN: I — I think the — the — 

QUESTION: — or is it unproven? 

DR. CARCHMAN: As far as the scientific 
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information, the published peer reviewed information, I 
think OSHA is correct, there isn't enough firmness in the 
data. People are still investigating this area. We're 
very concerned, and we're very interested, but the data 
does not allow OSHA, in OSHA's own words, to proceed to a 
risk assessment. 

QUESTION: You have no independent opinion as 

to whether smoking causes asthma attacks? 

DR. CARCHMAN: Well, first you asked me about 
my belief. My belief is based upon the scientific 
information. If the scientific information is not 
conclusive enough, then my feeling has to be along those 
lines. If it's not conclusive, then there's no way to do 
a risk assessment on it. If you can't do a risk 
assessment on it, I can't give you a final opinion, sir. 

QUESTION: Getting to the question of zero 

intolerance, if you have a substance which has been 
declared a Class A carcinogen and therefore there was no 
safe level, don't you have to take the regulatory strategy 
of segregating people on the grounds of those who will be 
willing to be exposed and those who want to be saved from 
it? There is no middle ground (inaudible). 
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DR. CARCHMAN: Well, actually, there is, 
because exactly that policy, is exactly the policy the 
Supreme Court looked at and said no, OSHA doesn't have the 
authority to go that far; they don't have the authority to 
say, well, it's a carcinogen, so we're going to eliminate 
exposure to the lowest feasible level. That was exactly 
the issue they faced. 

QUESTION: (Inaudible) question. 

DR. CARCHMAN: Let me respond to part 2. Let 
me respond to part two. 

Part two, you said, no one can volunteer to be 
exposed. They don't allow anybody to volunteer to be 
exposed either. They're saying you cannot go into a 
designated smoking area. You can't work there, even if 
you want to, even if you desire to. 

QUESTION: Their point is, if you segregate 

your workforce among smokers and non-smokers, you 
accommodate the desire to smoke and the need to be safe. 

MR. TYSON: It's hard to imagine how it's 
accommodating to a smoker to say, you've got to go down 40 
floors of the skyscraper out on the street — 

QUESTION: Well — 
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MR. TYSON: — when there are other 
alternatives available. 

QUESTION: — (Inaudible). 

QUESTION: What are the other alternatives? 

MR. TYSON: Oh, ventilation systems, separate 
section, filtrations, any number of things, which they 
didn't even look at. 

QUESTION: And allowing smokers and non-smokers 

to work side by side? 

MR. TYSON: Or to work it out amongst 

themselves. 

QUESTION: What if they can't work it out among 


them? 

MR. TYSON: There's always the employer; the 
employer can make a determination. 


QUESTION: Well — 

MR. TYSON: Do we need the Agency to come in? 
The issue here is the authority of the Agency. How far is 
OSHA allowed to go under the law; that's the issue. We're 
saying that it's very clear from the Court of Appeals 
decisions, to the U.S. Supreme Court's decisions, that 
OSHA does not have the authority to regulate to a zero 
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risk. It doesn't have the authority to make the kind of 
determination that you might suggest they do. It's a 
carcinogen, let's go to the lowest level. 

Exactly the issue was faced by the Supreme 
Court, and they said no, OSHA doesn't have that authority. 

QUESTION: But don't you have to admit that the 

significant difference between a factory that's using 
benzene where the employer does have the ability to reduce 
levels, not to zero but .1 parts per million, or whatever, 
the standard is, and in a workplace setting where, in 
fact, the employer — the only way an employer can 
regulate smoking is by regulating the amount of smoke that 
goes in the air. 

The only way to do that is to determine how 
many people can smoke or how much they can smoke. 

MR. TYSON: But they do have other ways to 
regulate the amount of smoke in the air. 

QUESTION: If we were in a room here that was 

less than, say, a wind tunnel, and everybody lit up, that 
would be a significant amount of cigarette smoke, even if 
this room was, on average, designed to handle the correct 
amount of smoke. 
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I mean, I can't believe we're really having 
this discussion because you're so — I mean, you were 
doing the reduction (inaudible) here, and I don't 
understand. I'd like a serious response. 

MR. TYSON: I've given you a serious response. 

The issue here is the authority of the Agency under the 
law not what you might think would be the right way to go 
from a public policy standpoint. They have to live within 
the law. The law says they can't do what you're 
proposing. They can't do a zero risk standard. 

QUESTION: How can you have less than that with 

cigarette smoke, unless (inaudible) turn into (inaudible). 

MR. TYSON: Well, you can. You could have a 
permissible exposure level for any one of the 
constituents. 

MS. DAWSON: OSHA regulates — 

QUESTION: If the employer cannot regulate — 

if the employer does not have the ability to regulate the 
amount of — 

MR. TYSON: But they do. 

MS. DAWSON: The employer (inaudible). 

MR. TYSON: But they do. 
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QUESTION: Well, that's what — 

MR. TYSON: They can determine to meet that 
permissible exposure level if that's what OSHA came up 
with, through any number of means. They could ban smoking 
if they wanted to. They could add filtration, they could 
add ventilation. All those options would be available. 

The employer could make the choice on how to 
meet that, just like they do with every substance that 
OSHA regulates. 

QUESTION: Is there the difference between 

tobacco smoke and exposure, tobacco smoke and benzene 
different? I think you were getting at this, in a way; 
that benzene is part of that industrial practice, those 
big manufacturers were an offshoot of that practice, and 
there's nothing in my workplace, so we're not involved in 
the manufacturing of tobacco, and so to tell my employer 
that he has to eliminate smoking does not cause my 
employer to lose any gains in profit that he had been 
getting yesterday. 

MR. TYSON: Isn't the really the employer's 

determination? Isn't it the employer the one that knows 

ro 

what's necessary for their work process? They're the ones © 

--- o 
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that decided they had to have benzene. We've had over 
100,000 comments — it may be 200,000 comments — most of 
which are from employers who are saying, basically, we 
need to allow smoking in our workplace. 

We're bars, we're restaurants, we're smokers. 

We need to allow this. It's important to our business. 

We need it because we think it's necessary. The agency 
can't make that determination. 

QUESTION: But they're not arguing that it's 

necessary for that workplace to be a successful workplace 
for them to continue to make money. 

Beyond your examples of restaurants, I don't 
know that a publishing company would make the argument 
that it makes more money each year because it allows 
people to smoke. In fact, most of the figures I've seen 
seem to establish that when people reduce smoking in the 
workplace they wind up encouraging people to quit smoking, 
which reduces health costs. 

So that, I just can't get to the difference 
between being exposed in the workplace to benzene as being 
if I'm making gasoline and that causes cancer, that's a 
problem, but maybe we can't do anything about it without 
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causing my employer to go out of business. But this seems 
to be a little different. 

If I came in and, as a personal habit, caused 
something to have ramifications on other people's health; 
for instance, maybe an election for handgun use, we'd have 
a problem with that in society, wouldn't we? But if I'm 
manufacturing something as a byproduct of my employment, 
then that could directly hurt my employer if it 
(inaudible). 

MR. TYSON: Remember, this just doesn't apply 
to manufacturing. This applies to all businesses. Every 
place OSHA applies. 

There's another reason that that argument 
doesn't work. There's nothing in the law, there's nothing 
in any court case, and, in fact, nothing even in OSHA's 
own documents that suggest that rational, that you have 
some sort of popularity contest, and you said, well, these 
things are important here, and we like these and we don't 
like these, so we're going to apply a different standard, 
a legal standard, and determine whether or not we can 
regulate. 

MS. DAWSON: Beyond that, smoking is a function 
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of people. Some employers have smoking employees and 
customers that they want to keep happy, so it is a part of 
many businesses across this country who want to retain the 
ability to keep their employees and their customers happy. 
That is a cost of doing business, so smoking is there. 

QUESTION: But it's also a very emotional 

issue, and what you're talking about with OSHA's authority 
to regulate here will not solve the problem that you're 
talking about in terms of the emotional part. 

I mean, if you allow the smokers and nonsmokers 
to co-exist, it's such an emotional issue that you create 
a great deal of friction, so how do you deal with that or 
do you not care? 

MR. TYSON: Emotional concern is not what OSHA 
is attempting to regulate. 

QUESTION: I'm not talking about OSHA. I'm 

talking about — you know, it is an emotional issue, 
though. 

MR. TYSON: Certainly. 

QUESTION: You're suggesting that there are 

ways of allowing smokers and nonsmokers to co-exist in the 
same workplace and allowing people to smoke. 
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MR. TYSON: Clearly, they are. 

QUESTION: But if you do that, you do let it 

get to the emotional issue and you have this friction in 
the workplace. I'm not talking about OSHA's standpoint, 
I'm talking about you. 

MR. TYSON: That's the employer's prerogative, 
though. The employer manages the workplace. If they feel 
like the issue is one that's causing a lot of emotional 
distress among employees, they've got the whole range of 
options available from a ban to unlimited smoking. Let 
them manage their workplace. That's what they're good at. 

MS. DAWSON: The federal government should not 
be regulating preferences and frictions in workplaces. 

That is a very long list of things. 

I mean, let's look at this. Most employers 
already have very tough smoking restrictions. I mean, up 
to a third have already banned smoking. The rest handle 
it in a lot of different ways. 

Many send smokers to a little cubbyhole over in 
the corner to smoke. Some have separate sections in a 
cafeteria, for example. Some small employers may lonely 
have three people; one smokes in the office with, the 
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window open and that's okay with the other two. 

I mean, but that's how preferences are settled, 
not by OSHA coming in and setting up this whole series of 
things that have to be done in order to allow smoking that 
we think are virtually impossible to meet. 

QUESTION: Isn't OSHA charged with protecting 

the health and not keeping employers happy? 

MS. DAWSON: Precisely. 

MR. TYSON: (inaudible). 

QUESTION: So, what — 

MR. TYSON: So what it has to do — 

QUESTION: — if they charged with protecting, 

how can they do that without protecting the nonsmoker from 
the smoke? 

MR. TYSON: What they have to do is protect the 
health, according to the law that they have that gives 
them authority. The authority they are given, is protect 
a significant risk. What they are doing with the standard 
is protecting, or attempting to protect, against every 
considerable risk because they are proposing a zero 
exposure limit. 

MS. DAWSON: Understand — let's take it to a 
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very basic level. OSHA regulates carcinogens in a 
workplace. In no other situation have they said, you have 
zero tolerance for that carcinogen. There are carcinogens 
in all of our workplaces, irregardless of whether or not 
smoking is permitted. 

OSHA allows permissible exposure levels on 
various things that they call contaminants or carcinogen. 
Only tobacco smoke, are they saying, zero is allowed, so 
what we're saying is they're taking a different standard. 
And what Mr. Tyson, the former OSHA administrator — I 
mean, you think he's done a pretty good job of laying out 
the case law — has said, the Supreme Court says you can't 
do that. 

QUESTION: But in any case, is the carcinogen 

caused by a point of source, by a capricious human 
decision to light up a cigarette or light up a rug. Do 
people light up rugs and smoke rugs? 

QUESTION: (inaudible) cause a lethal 

carcinogens from rugs or from draperies or — 

MR. TYSON: If an employee brought in a tub of 

benzene and started around in the room, OSHA would look at 
that with exactly the same regulatory scheme as they would 
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if it was part of the process. 

MS. DAWSON: And to follow your question — 

QUESTION: But nobody does that. I — 

MS. DAWSON: — carpets are not necessary — 

MR. TYSON: But the standard would apply 
(inaudible). 

MS. DAWSON: — carpets are capricious, to 
follow your line of questions. 

QUESTION: Yes, but nobody lights up a carpet. 

You (inaudible). 

MS. DAWSON: No, but carpets are (inaudible). 
And if we look at the EPA building right here in 
Washington, they banned smoking years ago. They still 
have sick employees. They have employees who have filed 
claims against the federal government. 

QUESTION: No, my point is — 

MS. DAWSON: That's because of carpets, not 
because someone's lit them, for goodness sake. 

QUESTION: My point is, though, that in a 

building with a thousand employees or two employees or 
twenty employees, it could be the action of just one or 
two or we have about 25 percent of America that smokes; so 
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it could be 25 out of 100 workers are the cause of the 
point source of the carcinogens. 

MS. DAWSON: Those 25 percent of workers can be 
accommodated, we believe, without OSHA moving towards this 
national smoking ban. Separate sections. Some people are 
going to ban smoking. Designate private offices, open 
windows. This OSHA rule would not allow any of that, and 
that is our problem. 

QUESTION: Let's look at it from an economic 

question here for a second. This is obviously very 
important to the tobacco industry. You've said so, and 
aside from your great altruistic concerns for the health 
of the rest of that industry, what would it do to tobacco 
company — what would it do to Philip Morris and other 
companies (inaudible)? 

MS. DAWSON: We have no idea. 

MR. TYSON: I don't have any idea. 

QUESTION: Then why are you so worry about it? 

MS. DAWSON: Our customers — our customers are 
smokers. They want to be accommodated, period. This is 
our industry, these are our customers, we're under attack, 
we're concerned about it. 
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QUESTION: You're telling me you don't know if 

this would hurt cigarette sales? I mean, you're not 
mildly worried about that? 

MS. DAWSON: Absolutely worried about that. 

QUESTION: Okay. 

MS. DAWSON: Let's look at it. If you put into 
place a scheme that doesn't allow someone to use our 
product, would that hurt sales? Probably so. Would it 
ruin the tobacco industry? Probably not, because smokers 
will find other opportunities. 

QUESTION: I have a legal question for you. 

MR. TYSON: Yes. 

QUESTION: I work in a building in New York, 50 

stories high. There are 200 employers, different 
companies, in that building. One building owner. Who's 
responsible for setting the policy of that building — the 
ventilation, everything, under OSHA rule? 

MR. TYSON: The key there, and they tend to 

make a distinction between the indoor air quality 

provisions of the rule and the ETS provisions, but with 

respect to the ETS provisions, it's the employer 

relationship, so the employer of the employees, even if 

__J 
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there are a hundred different employers, each employer 
separately, is responsible for ensuring that the standard 
is met. 

QUESTION: What if the building owner won't 

accommodate the lessee in putting up — 

MR. TYSON: In putting up a designated smoking 

area at the cost of $50,000? 

QUESTION: Yes. 

MR. TYSON: Then the employer has no choice but 
to ban smoking in the workplace and send the people down 
the 50 floors to the street. 

QUESTION: The rulemaking ban process began in 

1991, and (inaudible) formally picked it up in early '93. 

Are you suggesting that you, as a sort of 
Republican administrator of OSHA, would not have approved 
such ruling at the time, (inaudible) OSHA (inaudible) on 
that? 

MR. TYSON: I firmly believe I would have 

raised exactly the same issues that I'm raising today; 
that, in practice, this doesn't make sense. The 
regulatory scheme that this proposal encompasses just 
won't work. 
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I would also raise the issue of the legal 
authority. We lived with the benzene decision everyday, 
and we knew what it required, and I know what it requires, 
and I would have said the same thing there. OSHA doesn't 
have the authority to go to a zero exposure limit. 

QUESTION: How do you explain this entire, 

apparently the agency well staff with attorneys and real 
experts, and then the previous administration also well 
staffed with (inaudible) arrive at this conclusion — 

MR. TYSON: You're going to have to ask them 
that. They're competent people. They're bright folks. 

I'm convinced that once they hear our arguments and think 
this thing through, they're going to do the right thing. 

QUESTION: Mr. Tyson, when do you expect that 

(inaudible) filed, whatever it is? 

MR. TYSON: Typically, OSHA rulemaking 
standards of this nature would take five years, and it 
depends when you pull the trigger to start the gun, but 
from the request for information on, five years. Some 
standards have taken 10 years, others up to 18 years. 

Joe Dear and his administration have looked at 
ways to try to make that process move quickly and more 
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quickly, and I suspect he'll be successful at least to a 
degree there, so there may be some cutting of that time 
frame, but look at history, and you're looking at five 
years or so. 

QUESTION: But not five years from now? 

MR. TYSON: No, not five years from — for the 
whole process. 

QUESTION: What year do you think this will 

come out? 

MR. TYSON: Again, it would have to be based 
upon my experience with previous OSHA standards and, from 
that experience, I'd say maybe two or three years from 
now. However, as I'm sure that the OSHA folks would say, 
they're going to do a better job than we did in my day, 
and they're going to get it out quicker, and so they're 
probably looking at less of a time frame. 

QUESTION: (inaudible) court if it goes to 

(inaudible). 

MR. TYSON: Every OSHA standard has always been 
challenged in court and, typically, by everybody. I mean, 
both the people who were the proponents of the standard 
and the people who didn't like the standard, as soon as 
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the standard hits the Federal Register, everybody races to 
the courthouse. So the likelihood of this ending up in 
court is extremely high. 

QUESTION: I would like to ask you a bit about 

some of the science you are taking issue with with OSHA's 
use of certain data. 

Earlier today we heard from the American Heart 
Association, we heard from the American Lung Association, 
we heard from the American Association of Public Health 
Officials, we heard from the medical director of Merck, we 
heard from other people, overwhelmingly. Categorically, 
they said, we support this policy of OSHA's going ahead 
with the rule. Are all of those folks wrong? 

DR. CARCHMAN: I was not privy to that 

particular conversation, but I would say, when it comes to 
environmental tobacco smoke in the workplace the data is 
very, very weak and hard to defend scientifically. 

Again, if you look at say the lung cancer 
issue, OSHA relied on one study — large study — the 
Phantom Study. There are at least two other studies of 
equal size, Brownson and Stockwell. Those studies — 
occupational studies — fail to demonstrate any 
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significant increase. 

So is this a case of tobacco industry being 
wrong or a case of somebody selectively looking at one 
study that shows an effect? If you look at the Phantom 
study, which has been published now in '94, the one they 
rely on is a '91 study, there are some very disturbing 
things in there. 

For example, their occupational risk of about 
39 percent increase is based on, one, all tobacco use — 
cigarettes, cigars, and pipes. If you look at the 
numbers, the only way you get there — cigarettes by 
themselves are not significant. Pipes, by themselves, are 
not significant. Cigars, by themselves, are not 
significant. But when you pull all the information, she 
says they're significant. 

How you create from non-significant parts to 
significant whole, I don't know, but when you look at the 
numbers, they're obviously double and triple counting 
individuals, because there are people who smoke cigars, 
pipes and cigarettes. So is the issue cigarettes, is it 
pipes, it is cigars, is it any tobacco use? 

Can you count somebody more than once? I would 
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say, scientifically, you need to get the answers to those 
questions. Did she adjust for confounders adequately? I 
think she probably didn't. 

Does she have the information to do that? I 
believe she probably does. 

If you look at the Brownson study, occupational 
study, which showed no significant risk, subsequent to the 
publication of that paper, another publication appeared 
with Alavanja, Brownson as a coauthor; Alavanja from the 
National Cancer Institute. 

Looking at the same information from the 
original paper, they looked at confounders. These 
independent risk factors that have been shown to produce 
whatever the Helsing point is. They concluded in the 
paper, by golly, these are important things that need to 
be considered. Why didn't that appear in the first 
publication? 

In the OSHA submission, Maurice LaVoi has 
looked at some independent data on cardiovascular disease, 
an enormous body of data — probably the largest 
population studied in the United States. 

That paper, which is in the OSHA docket, shows 
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no significant risk for cardiovascular disease with 
respect to ETS. 

It's not a question of somebody saying you have 
to look at this study and we say, no, no, no, you have to 
look at that study, you have to look at all of the data, 
and when you're dealing with reported risks that are 
within the background noise, we're not talking about an 
epidemic of typhoid fever, where it's clear to see if you 
do something, people die or don't die. You're looking at 
things that are numerically driven. They're hard to get 
your arms wrapped around. They're hard to understand. 

If you don't take some things into 
consideration, you can make any claim you want. 

QUESTION: I guess all I'm saying is your 

ambivalence or concern is apparently not shared by modern 
(inaudible) the community. 

DR. CARCHMAN: I would say quite the contrary. 
This is not — science is not driven by polls. Science is 
driven by facts and information. I'm not aware of any 
good science that sits down and says, tell me, do you 
agree, disagree, or do you have no opinion on this. 

That's not the way credible science is done. 
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1 QUESTION: I understood you to say (inaudible) 

2 to say, under the proposal, the (inaudible) ventilated 

3 area cannot deal with (inaudible). 

4 MR. TYSON: That is correct. 

5 QUESTION: Now, if that restriction were 

6 eliminated, would the industry — so, in other words, you 

7 could segregate the smoking employees that had been 

8 working separately in that area — would the industry's 

9 opposition be greatly reduced? 

10 MR. TYSON: Well, it would certainly be a more 

11 reasonable position on the part of the Agency. But, now, 

12 our position is that the Agency has failed to demonstrate 

13 a significant risk in the first instance, that the science 

14 doesn't support their initial decision. 

15 Clearly, it's — 

16 QUESTION: It's a legal objection but 

17 policywide — 

18 MR. TYSON: From the regulatory practicality 

19 standpoint, that make a lot more sense. 

20 Let me say that this is going to be a long 

21 process. The hearings are unprecedented in terms of the 

22 number of witnesses that are likely to appear. 
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The issue, really, is supposed to be indoor air 
quality. We feel, in this case, vinyl tobacco smoke has 
been made out to be the scapegoat in the process. Indoor 
air quality is probably an issue that needs to be 
addressed, and we think OSHA is properly doing so, but the 
over attention to ETS, we think, is misguided, and we hope 
that, based upon the evidence that we'll present in the 
hearings, the testimony by others, that the agency will 
take a look at all of the record, and then make the proper 
decision. 

Thank you very much. 

QUESTION: One — 

MR. TYSON: Yes, sir. 

QUESTION: — final question. 

Do you have any notion that they're going to do 
anything but what they've already proposed? 

MR. TYSON: I've seen a number of indications. 

They published a Federal Register notice on Friday, 
indicating that there seemed to be some concern about a 
misunderstanding of the application and some of the 
provisions of the standard, and I think we'll see some 
modification of the standard before it becomes final. 
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I'd be surprised if we don't. I mean, 
typically, it happens. 

QUESTION: Do you think as far as the 

restaurants, will get exemptions? 

MR. TYSON: I can't say. You'd have to ask 

OSHA. 

Thanks again. 

(Termination of press conference.) 
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HEADLINE: Philip Morris U.S.A. calls proposed OSHA Indoor Air Quality Rule 
"fundamentally flawed"; Asks Agency to develop new proposal 

DATELINE: WASHINGTON 

BODY: 

February 8, 1996--Philip Morris U.S.A. today asked the Occupational Safety 

and Health Administration (OSHA) to withdraw its proposed rule on indoor air 
quality, documenting in a five-volume brief that the proposal is fundamentally 
flawed. The company called upon OSHA to develop a new proposal that reasonably 
accommodates the interests of employers, nonsmoking and smoking employees and 
customers. OSHA's currently-proposed rule would apply to some six million 
workplaces nationwide, including bars, restaurants, hotels, motels, casinos and 
bowling alleys. The rule would require employers to either ban smoking indoors 
or restrict it to "designated smoking rooms" that are enclosed, separately 
ventilated and negatively pressurized. OSHA's proposed rule essentially 
dictates that "you can't smoke where you work, nor work where you smoke." 
February 9 is OSHA's deadline for the submission of final comments on the 
proposed rule, marking the end of ..an unprecedented public comment period that 
has included more than 105,000 written comments, six months of public hearings 
involving over 400 witnesses, 16,000 pages of hearing transcripts and thousands 
of post-hearing submissions and documents. Philip Morris faulted OSHA for 
failing to take into account the economic impact of its proposed rule, 
especially on small businesses. Most U.S. businesses employ fewer than 20 
people, the Philip Morris brief states, and those businesses would suffer the 
greatest economic hardship in trying to comply with the regulations. Of 
particular concern is the fact that the proposed rule makes no special 
provisions for restaurants, bars and other sectors of the hospitality industry, 
whose customers expect the opportunity to smoke within reasonable limits. 

State and local jurisdictions across the country -- and business owners 
themselves -- have already developed provisions that fairly accommodate both 
nonsmoking and smoking patrons in restaurants, bars and other establishments. 
The proposed rule would undermine those efforts, without taking into account the 
economic impact on small businesses. OSHA's public record confirms that the 
nation's small businesses have been widely successful in developing their own 
workplace policies to accommodate their employees and customers -- both those 
who do not smoke and those who do -- without government interference. For 
example, one study indicated that by 1991, 83 percent of America's small 

businesses had established their own smoking policies. Even by OSHA's own 
admission, between 85 and 90 percent of all businesses already have smoking 
policies in place. OSHA's failure to take such facts into account reflects many 
of the fundamental flaws Philip Morris finds in the proposed rule. For 
instance: o OSHA failed to satisfy the requirement that it consider other 
alter na tives, which would be much more cost-effective, o OSHA failed to account 
for the technical and economic burdens imposed on most businesses by the 
proposed rule. o OSHA failed to consider the increased regulatory burden 
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inherent in the proposed rule. In Philip Morris' submission today, the company 
also cited serious legal, scientific and technical problems with OSHA's propose^ 
rule, problems that lead Philip Morris to conclude the proposal is fundamental!jj 
flawed. Some of the problems include the following: o OSHA failed to 
demonstrate, as it is required to do by law, that actual environmental tobacco 
smoke exposures at levels currently encountered in the workplace pose a H 

"significant risk of material health impairment" to workers and that the .■ 

proposed rule is necessary to substantially reduce any alleged impairment. o 
OSHA failed to demonstrate any basis for excluding indoor smoking from the ■ 
general provisions of its overall proposed indoor air quality standard.- o OSHiJ 
failed to consider other effective and far less burdensome ways to accommodate 
workers or customers who wish to smoke. At the outset of the hearings on its 
proposed rule, OSHA officials assured hearing participants that the Agency "hac* 
no rigid preconceptions" and was "determined to keep an open mind." OSHA's ® 
stated intent of openness, coupled with the serious problems disclosed in this 
unprecedented rulemaking process, mandates that OSHA review the entire record,* 
revise the proposed rule and reissue a new proposal for public review. * 

CONTACT: Dolly Colby a 

Philip Morris U.S.A. I 

212-878-2144 . ______ " 

LANGUAGE: ENGLISH | 

LOAD-DATE: February 9, 1996 
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OSHA SHOULD SCRAP RULE ON SECONDHAND SMOKE, PHILIP MORRIS 


| Already reeling from GOP attacks on its regulations and funding, the 
Occupational Safety and Health Administration should consider scrapping its 1994 

I workplace smoking proposal because enforcing it would overwhelm the agency's 
dwindling resources, an attorney for Philip Morris U.S.A. said Feb. 8. 

Patrick R. Tyson, a former acting OSHA administrator during the Reagan 

■ administration, said proceeding with the rule would leave the agency responsible 
for its enforcement in nearly 6 million workplaces, thus rendering OSHA 
inspectors "smoking cops" who would have little time for more serious hazards. 

| OSHA, an agency that for decades has struggled to cover millions of work 
sites with about 2,000 inspectors, is currently operating under a 15 percent cut 

I from its fiscal 1995 funding level. The cut is only further eroding OSHA's 
ability to protect the safety and health of the nation's workers, the former 
agency official said. 

I Tyson, an attorney with Constangy, Brooks & Smith in Atlanta, said the 
tobacco company plans to deliver a final brief and other comments to the agency 
prior to the Feb. 9 deadline that signals the end of the post-hearing comment 
■period on the rulemaking. The comment period—which OSHA has repeatedly extended 
■since proposing the smoking rules under a larger indoor air rulemaking in April 
1994--has drawn more than 110,000 comments to the agency's docket, the largest 
—for any rulemaking in OSHA's 25-year history. 

■New Proposal Urged 

■ Tyson said that if OSHA decides after reviewing the evidence to continue 
^working on the rule, it should consider re-examining the smoking-related issues 
and proposing a new rule--rather than publishing a final standard--to provide 
•industry more opportunity to comment. 

• Philip Morris already delivered several boxes of bound comments and reports 
to the agency in 1994 attacking the proposed secondhand smoke provisions. Those 
(provisions have been the most controversial element of the OSHA indoor air 
■rulemaking (204 DLR A-8, 10/25/94). 

■ But Tyson said much more has become known in the 21 months since OSHA 
Proposed the rule, including more recent research that fails to support a strong 
link between secondhand smoke exposure and lung cancer. Also, the tobacco 

I industry has had nearly a year to monitor the effect of Maryland's workplace 
smoking rule. That rule, which was implemented in March 1995, exempts bars but 
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generally covers other work sites in the hospitality industry as well as many B 
restaurants (60 DLR A-8, 3/29/95). ® 




"Generally, all of the things that we expected have happened in that 
restaurant [sales] are going down" in Maryland since the state regulation went 
into effect, Tyson said. He also noted that Maryland job safety compliance 
officers in December issued employers the first fines in response to employee ■ 
and public complaints, and said the state has received nearly 300 complaints ancp 
referrals since the rule went into effect. 


That kind of response on a national scale would overwhelm and distract 
from addressing other more serious workplace hazards, Tyson suggested. 


OSHA 




The smoking-related provisions in the OSHA proposal would require all the 
workplaces covered by the agency to either ban smoking or provide separately 
ventilated smoking areas. 


I 




Supporters of the proposal argue that it is one OSHA regulation that would 
protect worker health with little or no financial impact on most of the nation's 
employers. They argue that companies would likely choose to ban smoking rather 
than spend money to build the separately ventilated areas that are considered B 


optional under the regulation. 


OSHA estimates that by forcing employers to take such actions, the nation caJl 
prevent between 5,500 and 32,500 cancer deaths over the next 45 years. B 


Delayed Rulemaking 




But neither supporters nor opponents of the OSHA rule foresee any action on 
the issue soon. OSHA has been a recurring target for Congress since Republicans 
took over both the House and Senate in the November 1994 election, and the B 
agency's most recent regulatory agenda in November 1995 failed to provide even B 
target date for publishing a final rule. 

Anti-smoking groups argue that the agency has shown only faint support for | 
regulating secondhand smoke since workplace exposure was raised as a concern in 
the 1980s. One of those groups recently returned to the courts in an attempt t^ 
force OSHA to move forward. The Action on Smoking and Health anti-smoking grouB 
filed its latest petition in December 1995 to force the agency to publish a ® 
final workplace smoking standard (Action on Smoking and Health (ASH) v. OSHA, CA 
DC, No. 95-1615, petition filed 12/22/95). 




i 


OSHA spokeswoman Cheryl Byrne told BNA the agency will consider its options 
as it reviews the full docket, which can begin in earnest only after the commer 
period closes Feb. 9. The process of reviewing those comments has been further 
complicated by congressional budget cuts, which have forced the agency to focu? 
staff on several high- priority rulemakings that can be launched or completed 
this year. | 

Those priorities, announced in January, do not include the indoor air rule 
but recommend instead final rules to protect workers from exposure to methylen* 
chloride and 1,3-butadiene and a proposal to address workplace exposure to ^B 
tuberculosis. O 
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"We have to go through the 110,000 [comments] and everyone knows the agency 
has been impacted by the budget situation," Byrne said. OSHA staff "will be 
going through the docket, but probably not as many [staffers] as before, since 
some will be needed to get the high priority [rulemakings] out the door," she 
said. 

"It's safe to say the [indoor air rule] is not something that will get out 
this year," Byrne said. 

LANGUAGE: ENGLISH 
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|bODY: 

Already reeling from GOP attacks on its regulations and funding, the 
•Occupational Safety and Health Administration should consider scrapping its 1994 
■workplace smoking proposal because enforcing it would overwhelm the agency's 
^dwindling resources, an attorney for Philip Morris U.S.A. said Feb. 8. 

■ Patrick R. Tyson, a former acting OSHA administrator during the Reagan 
administration, said proceeding with the rule would leave the agency responsible 
for its enforcement in nearly 6 million workplaces, thus rendering its 
^inspectors "smoking cops" that would have little time for more serious hazards. 

OSHA, an agency that for decades has struggled to cover millions of work 
—sites with about 2,000 inspectors, is currently operating under a 15 percent cut 
■from its fiscal 1995 funding level. That is only further eroding its ability to 
■protect the safety and health of the nation's workers, the former agency 
official said. 

I Tyson, an attorney with Constangy, Brooks & Smith in Atlanta, said the 
tobacco company plans to deliver a final brief and other comments to the agency 
»rior to the Feb. 9 deadline that signals the end of the post-hearing comment 
■period on the rulemaking. The comment period--which OSHA has repeatedly extended 
since proposing the smoking rules under a larger indoor air rulemaking in April 
1994--has drawn more than 110,000 comments to the agency's docket, the largest 
Jfor any rulemaking in OSHA's 25-year history. 

New Proposal Urged 

| Tyson said that if OSHA decides after reviewing the evidence to continue 
working on the rule, it should consider re-examining the smoking-related issues 

F nd proposing a new rule--rather than publishing a final standard--to provide 
ndustry more opportunity to comment. 

Philip Morris already delivered several boxes of bound comments and reports 
■to the agency in 1994 attacking the proposed secondhand smoke provisions. Those 
provisions have been the most controversial element of the OSHA indoor air 
rulemaking. 

I But Tyson said much more has become known in the 21 months since OSHA 
proposed the rule, including more recent research that fails to support a strong 
link between secondhand smoke exposure and lung cancer. Also, the tobacco 
■industry has had nearly a year to monitor the effect of Maryland's workplace 
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smoking rule. That rule, which was implemented in March 1995, exempts bars butJ 
generally covers other work sites in the hospitality industry as well as many 
rest aurant s. * 

"Generally, all of the things that we expected have happened in that ■ 

restaurant sales are going down" in Maryland since the state regulation went 
into effect, Tyson said. He also noted that Maryland job safety compliance ■ 
officers in December issued employers the first fines in response to employee | 
and public complaints, and said the state has received nearly 300 complaints and 
referrals since the rule went into effect. m 

That kind of response on a national scale would overwhelm and distract OSHA 
from addressing other more serious workplace hazards, Tyson suggested. 

The smoking-related provisions in the OSHA proposal would require all the I 
workplaces covered by the agency to either ban smoking or provide separately 
ventilated smoking areas. | 

Supporters of the proposal argue that it is one OSHA regulation that would 
protect worker health with little or no financial impact on most of the nation s_ 
employers. They argue that companies would likely choose to ban smoking rather■ 
than spend money to build the separately ventilated areas that are considered 
optional under the regulation. 

OSHA estimates that by forcing employers to take such actions, the nation caj 
prevent between 5,500 and 32,500 cancer deaths over the next 45 years. 

Delayed Rulemaking | 

But neither supporters nor opponents of the OSHA rule foresee any action on 
the issue soon. OSHA has been a recurring target for Congress since Republican* 
took over both the House and Senate in the November 1994 election, and the ■ 
agency's most recent regulatory agenda in November 1995 failed to provide even a 
target date for publishing a final rule. | 

Anti-smoking groups argue that the agency has shown only faint support for^ 
regulating secondhand smoke since workplace exposure was raised as a concern ij^ 
the 1980s. One of those groups recently returned to the courts in an attempt t* 
force OSHA to move forward. The Action on Smoking and Health anti-smoking groujP 
filed its latest petition in December 1995 to force the agency to publish a 
final workplace smoking standard (Action on Smoking and Health (ASH) v. OSHA, C* 
DC, No. 95-1615, petition filed 12/22/95). ■ 

OSHA spokeswoman Cheryl Byrne told BNA the agency will consider its options* 
as it reviews the full docket, which can begin in earnest only after the commenj 
period closes Feb. 9. The process of reviewing those comments has been further 
complicated by congressional budget cuts, which have forced the agency to focus 
staff on several high-priority rulemakings that can be launched or completed ■ 
this year. 

Those priorities, announced in January, do not include the indoor air rule ■ 
but recommend instead final rules to protect workers from exposure to methylenj 
chloride and 1,3-butadiene and a proposal to address workplace exposure to 
tuberculosis. ■ 


Source: https://www.industrydocuments.ucsf.edu/docs/fffl0000 



PAGE 


7 




Daily Report For Executives, February 9, 1996 


I "We have to go through the 110,000 comments and everyone knows the agency has 
■been impacted by the budget situation," Byrne said. OSHA staff "will be going 
through the docket, but probably not as many staffers as before, since some will 
|be needed to get the high priority rulemakings out the door," she said. 

"It's safe to say the indoor air rule is not something that will get out this 


■year," Byrne said.-- By Dean Scott 
LANGUAGE: ENGLISH 


Source: https://www.industrydocuments.ucsf.edu/docs/ffflOOOO 
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INVESTORS BUSINESS DAILY MONDAY FEBRUARY 12, 1996 


Philip Morris Sends Arguments Against Smoking Ban To OSHA 


WASHINGTON (AP) The 
world's largest tobacco company sent 
the government e|mosi 5,000 pages of 
attumcMi Friday, the last day of the 
official comment pok'd for a federal 
proposal to eliminate smoking in six 
million workplaces. 

PhiUgMonisopposes the Occupatio¬ 
nal Salttyhnd Health Administration's 
plan to ban on-the-job smoking, on 
which OSHA received more iluio 
II0,000comments. 

Don’t expect a decision soon. 

“It is not realistic to expect that cun 
be done" this year, said OSHA 
spokes womaa Cheryl Dyme. 

OSHA two years ago proposed new 
regulations that would require employ¬ 
ers to either ban smoking or provide 
separately ventilated smoking lounges 
with sophistics led equipment to ensure 
no smoke leaked back into the work¬ 
place. 

Proponents say the regulation would 


eliminate a health hazard for people 
with aslhma and other respiratory 
ailments, making restaurants, office 
buildings, factories and other public 
areas safer and morcoomfottable. 

“Thitly-sU million nonsmoklnu 
adults ore exposed to environmental 
tobacco smoke while at work each day,” 
suid Fran Du Mcile of the Coalition on 
Smoking or Health. "Their allergies are 
aggravated by It, their asthma is trig¬ 
gered by it, they feel awful... and they 
face an Increased risk of developing lung 
cancer and heart disease." 

Government statistics say 47,000 
American* a year die from heart disease 
caused by secondhand smoke, 3,000 die 
of lung cancer and 150,000 others suffer 
nonfutal heart attacks. 

OSHA is required to regulate work¬ 
place exposure to carcinogens, and Ihe 
Environmental Protection Agency has 
declared secondhand smoke a carcino¬ 
gen. 

Hut the tobacco industry Insists scien¬ 


tists haven't proved that nonsmokers 
absorb enough secondhand smoke on 
the job to hurl them — or that second¬ 
hand smoke is even dangerous. 

Of 14 studies OSHA used to make its 
case against workplace smoking, only 
one showed a statistically significant 
increase in secondhand smoke risks. Mid 
Thomas bore Hi, Philip Morris' science 
policy director. —- 

"If you smoke, you may get lung 
cancer," he conceded. But he ipsUted 
that numerous conflicting and flawed 
studies about secondhand smoke mean 
nobody can draw a firm conclusion 
about it. 

And ihe restaurant industry argues 
the OSHA proposal would cost them 
Wiltons of dollars os smokers dther 
slopped eating out or stopped lingering 
over drinks or detsen us they puffed an 
after-dinner cigarette. 

“Twenty-five percent of the popula¬ 
tion smokes — you can’t just ignore 
that," said Philip Morris attorney Pat¬ 


rick Tyson, a former OSHA administra¬ 
tor who said Ihe company’s arguments 
totaled some 5,000 pages. 

He is uiglng the government to 
abandon the plan in favqr of kutailing 
filters and other devices to dear out 
Indoor smoke. 

OSHA’s choices: Drop Ihe proposal, 
make II law, ask for more data to settle 
questions about workplace smoking, or 
change the proposal Tbo latter would 
trigger more months of public comment. 

But, because of the federal budget 
impasse, OSHA It operating without a 
budget. Its emergency funding can pay 
only a few people to sift through the 
public comments and doddc the issue, 
Byrne sold. They will not finiih this 
year, the said. 

Forty-six states already require 
smoke-free indoor air to some degree, 
mostly in stale government work sites. 
About tO percent of U.S. employers 
have some workplace smoking policy, 
tanging from baas to designated smok¬ 
ing areas. 


Source: https://www.industrydocuments.ucsf.edu/docs/fffl0000 
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P hilip Morris jjjgs 5,000 Pages Opposing Smoke 
Bail 


ASWCUTTOPWft 




WASHINGTON—The 
world'* Largest tobacco company 
eenc -the .government almost 
5,000 pages of arguments; Fri¬ 
day, the tut day of the official 
comment periodfor « federal, 
proposal to •limmate smoUng in 
0 million’werktilecee. . •« 

' s ' P8f56 Morris 3rtto6ae^ the Oc-~ 


cunationai Safety and Health 
Administration'* plan to ban on* 
the-)‘ob smoking, on which 
OSHA received, more than 
110,000 comments. 

Don't expact a decision soon. 

‘^6. is not realistic to expect 
that.can bedone” this year, said 
OSHAs spokeswoman Cheryl 
Uytitik-- L ~ -is 

- .*• OSHA two year^agopropdaed 


new regulations that would re*- 
quire employers to either ban 
smoking or provide Mpaxacely 
veotiiated smoking lounges with 
sophisticated equipment to en¬ 
sure no smoke leaked back into 
the workplace. 

Proponent* say the regulation 
.would eliminate* health-hazard 
for people with asthnie and inh- 
’ hf tt*p&rtWry IdlaeAts.'making 


restaurants.. office buildings. - 
factoriaa and other public areas, 
aafet-end more comfortable 
Forty-six states already ie- 
4hia smoka*free indoor* air to 
some degree, mostly in ' state 
government work sites. About' 
SO percent of U.S, e mploy er * 
have some workplace smoking 
.policy,, nraugisg, fa mv ^ba n a^to 
deaighafed'tmoldiijfiflSSlc~ *■» ' 
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OSHA smofct proposal rebutted 

WAMMTO* 

The world 1 * largest tobacco eompaiy 
sent the government almost 5,000 pans 
of argnmeau Friday, the last dap of the 
official comment period for a federal 
proposal to eliminate smoking in 6 mil' 
lion workplaces . Philip Morris o ppose* 
the Occupational Safety asd Health Ad' 
ministration's plan to mb on-the-job 
smoking, on which OSHA received more 
than 110.000 comments. 



Source: https://www.industrydocuments.ucsf.edu/docs/fffl0000 
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CAMPAIGN '96 

House Republicans Raised 
$57.9 Million Last Year 

House Republicans, in control 
for the first time in 40 years, 
raised 457.9 miflion last year 
toward their 1996 re-election 
campaigns — a 31 percent jump 
over what Democrats collected 
when they held the majority io 
1993. 

Reports to the Federal Election 
Commission compiled by the liber- 
’al consumer group Citizen Action 
showed the average GOP incam- 
.bent collected $246,331, com¬ 
pared with $134,633 for 
Democrats. j 

House Democrats took in $36.7 
million, meaning the total dollars ' 
* flowing into individual incum¬ 
bents’ campaignsJur $94.6 minion 
•— far outpacing the 1993 level of 
$72.7 million. 

AP 

SMOKING In WORKPLACE 

Tbbacco Finn Comments 
tin Proposed Regulation 

Phi tip Motris sect the govehv 
inaenc aJraost 5,000 pages of argu¬ 
ments Friday, ti^ list day of the 
comment period for a fed* 


MURDER TRIALS - 

Jury Gets Murder Case 
On Snoop Peggy Dogg 

The prosecuting completed ar¬ 
guments in the Snoop Doggy 
Dogg murder trial id Los Ange~ 
v les Friday, seadmg the case to the 
. jury to decide if the rapper and his 
bodyguard were guilty of murder. 

The rapper, whose real name is 
Calvin Broad us, and his body* 
gtuKf, McKinley Lee, are charged 
with the August 1993 drive-by 
shooting murder of Philip WoJde* 
mariam in a west Los Angeles 
Park- 

. In Dedham, Mass*,* jury of 
nine women and seven men, in* 
dndmg alternates. was seated Fri¬ 
day far the trial of John C. SaM 
III, accused of murder in the 
shooting deaths of two abortion 
clinic receptiorists. 

The jurors are scheduled Tues¬ 
day morning to tour the rwo 
Brookline abortion clinics where 
the shootings occurred Dec. 30, 
1994. Opening arguments were 
scheduled for Wednesday. 

CompMadlroni new* services 


WORLD 


GUATEMALA 


egai proposal to eliminat e smokin g 
miDion workplaces. 

^The Occupational Health and 
Safety Administration doesn't ex* 
jfect a dedsiori this year. The pro¬ 
posed regidaitions would require 
employers either to ban smokieg 
dr to provide smoking lounges 
ferth ventilating ed equipment to 
ensure no smoke leaked back into 
the workplace., 

■ / The t obacco industry insists.' 
scientists haven't piwen that 
nonsmokers absorb enough sec¬ 
ondhand smoke to hurt them. 


Peace Talks Resuming 
After Pope Makes Ptea 

■Pope John Paul ITs plea for an 
end to Guatemala's 35-year-old 
civil war bore Hxit Frifey when 
President Alvaro* Arzc announced 
.that peace talks with leftist xebds 
would resume this month. 

'The seed of recond&tion that . 
you planted has Men kt fertile 
ground,” Aixu told the pontiff be¬ 
fore be flew to Venezuela. Arzu 
said talks would resume on Feb. 

22 . 


AP 


A* 




Source: https://www.industrydocuments.ucsf.edu/docs/fffl0000 
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In Washington p? 

Gephardt denies 
GOP accusations 
in ethics complaint 

Denying accusations in a Re¬ 
publican. ethics complaint. House 
Democratic leader Richard ..A. 
Gephardt of Missouri said yester¬ 
day that his gnanrial disclosure 
forms were tratbOil and that be 
didn't turn pohtical money to per* 
sonaluse- 

Bep. Jennlftr Dunn of Washing¬ 
ton contended that Mr. Gephardt 
provided contradictory informa¬ 
tion about his outer Banks. N.C m 
vacation .properties on official 
documents — Including House fi¬ 
nancial disclosure records. 

Gephardt attorney Robert P. 
Bauer, in a written response to the 
House ethics committee, re¬ 
sponded that the standards for 
classifying property on House 
forms are different chan those on 
other documents. 

Philip Morris submits reams 
ofargomeiits against ban 

The world's l argest tobac co 
company sent the government ai- 1 
most 5.000 pages of arguments 
yesterday, the last day of the offi¬ 
cial comment period for a federal 
proposal to eliminate smoking in 
Smlllion. workplaces. 

Pftpin Mnn-u opposes the Oc¬ 
cupational Safety and Health Ad¬ 
ministration’s plan to ban on-the- 
job smoking. OSHA received more 
than U0.000com ments in alL___• 


l‘ OSHA proposed new regula¬ 
tions two years ago that would re- 
‘ quire employers to either ban 
smoking or provide separately 
ventilated smoking lounges with 
sophisticated equipment to en¬ 
sure that no smoke leaked into the 
workplace. Forty-six states al¬ 
ready require smoke-bee indoor 
air to some degree, mostly in state 
government work rites 

Higher speed fimits 
increase smo^EPA warns 

Raster driving since the repeal 
of federal highway speed limits 
may boost xmog-otodndag auto 
omiggions »nd make it harder tor 
states to meet air quality stand¬ 
ards the Environmental Protec¬ 
tion Agency said in a memo that 
sur&eed yesterday- 

An EEAjnenxo said car emis¬ 
sions of nitrogen oxide (NOx) — a 
main smog component — would 
jump at least S percent if all states 
raise their speed limits to 65 mph. 

An ERA official said the memo 
was meant to alert states that if 
they choose to raise their limits, 
they may have to act to cut poihi- , 
tkra from other sources. •] 

. Group urges states to adopt ' 
^parental nfflfc ampiidmftnf j 

A conservative group is urging 
states, to amend their constitu¬ 
tions to stop gov ernm ent from 
meddling in parents’ efforts to 
raise, discipline and educate their 
. <-h»rtr*n 

Tfye group. Of Hie People, has 
takea its proposed “parental 
rights amendment'* to state- 

houses across the country. It is be¬ 
ing sponsored by lawmakers In 29 

. states, but.lt baa not passed In 
. .vulJu — ■- 


"We need to keep public policy 
on the side of.parenfcs and on the 
side of families.” Betsy DeVos. na¬ 
tional co-chairman of the parental 
rights group, said yesterday. 

lathe nation _ 

Murder victims’ family 
watches killer’s emotion 

HUNTSVILLE, Texas —A man 
who idlled a brother and sister in a 
pawn shop robbery eight years 
ago was executed by injection yes¬ 
terday as the family of his victims 
peered through a window a few 
feet away. - ' 

Leo Jenkins. 38, bad ordered 
appeals halted. The lOth-grade 
dropout from Ohio had a long 
criminal record, but was put to 
death for the 1988 murders of 
Mart Kelley, 25, and Kara Voss, 20. 

Victims’ survivors bad not pre¬ 
viously been invited to executions 
in Texas. But under pressure from 
victims rights groups, the Texas 
Board of Criminal Justice autho¬ 
rized renovations to the death 
house to allow up to five family 
members of the murder victims to 
be present- 





Source: https://www.industrydocuments.ucsf.edu/docs/ffflOOOO 
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WASHINGTON The world'*. 
Urges! tobacco company sent the 
government almost. 5,00* pages of 
arguments FVid»y v the-laat day of . 
| the official comment period for a.. 
(.federal' proposal to . eliminate 
j'smoktng In 8 mlUloh workplaces > . 

se$ the Occu 1 
Health Adtiiln- 
istratloiTs plan to ban on-the-job" 
Smoking, on which OSHA.received 
j'hiorethan 110,000 comments: 
r.! Ddnt expect a decision soon, 
fv "it is not •realistic to expect that, 
j tan be done” this year, OSHA 
( spokeswoman Cheryl Byrne said; 
i- OSHA two years ago proposed’ 


henyregulaUdns that would .require 
employers to either bhn smoking 
or. provide separately ventilated 
smoking lounges with sophistical- ■ 
ed equipment to ensure no smoke 
leaked back into the workplace. 

Proponents say the regulation - 
would eliminate a^hesUh hazard 
. for people with asthma, and other 
respiratory ailments, making res¬ 
taurant*, office, buildings, .facto¬ 
ries, arid other public >reas safer 
.andmofecomfortable. •: 

• “Thirty-six million nonsmoking 
adults are exposed to’ environmen¬ 
tal tobacco smoke while’at. .'work 
each day,” snld FVan Du Melle of 
the. Coalition on Smoking or 
. Health. "Their allergies', are aggra- 


no ban on 


vstfed by R. their asthma js trig¬ 
gered by tt, they feel awful... and 
they face an Increased risk of de¬ 
veloping lung can'Cer and heart dis¬ 
ease." ; 

Government statistics fay 41,000 
Americans a.year die from heart 
disease caused by. secondhand 
smoke, X.OOO die. of lung cancer and 
150,000 others suffer nonfatal liealt 
attacks . . ; 

'OSHA is.required to regulate 
workplace . exposure 1 to carcino¬ 
gens, and the Environmental Pro¬ 
tection Agency has declared sec¬ 
ondhand smoke a carcinogen. 

But the tobacco industry insists 
scientists havent proved that ndn- 



Kinokers absoib enough second- 
hand smoke 6ii the job to hurt them 
— or that necondHand smoke even 
is dangerous.^ ■, : : . 

. 01 H studlei OSHA used to make' 
its case' against; workplace smok¬ 
ing,only one showed a statistically i 
significant' .Increase. In second- 
hand smoke risks; said ’ Thomas 1 
Oorelll, Philip. MorrW scIfence pel- ! 
Icy director. : -' 

“If you smoke, you may get lung 
ca ncer" he conceded. 

However^ he Insisted numerous 
conflicting and flawed studies 
about secondhand smoke mean no¬ 
body can draw a firm conclusion 
aboutlt.- .. ' .' 
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: Proponents say ike regulation ~ 
■ jwouid eliminate a hcakkhazanfibr 
jpeopie with astitmaand other respi- 
,iatory ailments, making rcitau' 

' j’rantt, office b a fldiaj gs, fwariewM 
• * -other public areas safer and fiioris 
. . . febmfortaWe. " ; " • 

WASHINGTON ^-Ute world’s j “Thirty-M million, nonsmoking 
largest tobacco c o mpa n y seat<the ’ ladults are exposed, to covirOcuneiT- * 
govermnent almost -5,000 pagesjof : ul tobacco smoke while at Work 
arguments yesterday, the list dayof (each day,” said Fran Du MclKof 
the official comment period Joes ■ ':*he Coalition on Smoking'or 
federal proposal to eliminate tmqi- '.Health. “Their allergies are.ag- 
t«gin A miflionwockplaccs ' . 4 'gravated by it,their asthma is-Crig- 

Philip Morris o pposes the' Oc* • .gered by it* they fceJ. awful. ..-fciid. 
aySoiSnSSy md - Health Ad- • -they face an increased rideqfdtSiefc 
ministr ation's plan ' -toban on-tht- -oping lung c an c er and Bearfafis* 
jo b smoking; oa which OSH/L re- ■■ . - : ‘f* 

cciv ed'more than 110,000 com- ■ j ‘ Government s t ati st i c s say 4^000 
ments.- ‘ ' V*’ -. Americans, a year; die from fteirt 

DoaYexperta decision soonji . ■ . disease caused by secondhand. 

“It is not realistic to expect, that * ; smoke, 3,000 die of long cancej^rod' * 
can be done” this year; OSHA ; 150,006others suffer noofatal hedt - 
spokeswoman CherylByroesaid.7’ attacks. ’ 

OSHA proposed newregulatphs . •' • OSHA is required to regufafe 
two yeaisago that would^requirc ■ workplace upbore to cartinogcqs^ . 
employees cither tubes $&8SkHd or . and 'tfat tfivm ytyim l ProtecSpn 
provide separatelyyestiUted Cpai:- •' 'Agency bias declared secondhand 
ing lounges with sophisticated . {snjokeacmaiujfiH. . ‘-'f®?;. 
q q pjp meo t t & rf»r nn mn iTii. * Bht*the tobacco tnd us rry . g>i3s6 . 

leaks back into the workplace.. .that, sc ient i s ts have o’tprovcn-that.. . 

..~ '~~ inontmokenabsorbenonghfrcccftxt- 

Ihabd smoke oh the job to hurt them. • \ 


■Tobacco giant-; 
fights plan to ban 
smoking on jo| 

A Is 
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j WASHINGTON . 

Iho worlds largesttobacto com* 
anysent tfiecovcrrime/it almost 
000 pages ofsrgumentsFriday, 
>o . last day bf lnc offtciat com-. 
ionl period 'for a federal 'pro- 
3sal to eliminate smoking in aifc 
illion workplaces, ; 

Philip Morris opuses the 
ccapationnl Safety' and Health 
dmmistratidn’j pfantp.ban t»n- 

{ lie-job smoking, on Which 
HA received -.more than 
),000 oommentfli- ;; • 

)on’t expect a decision $ooru 
It is not realistic to expect 
t can be done”; this year, said 
HA spokeswoman ‘ Chefyl 
me. ’ 

.OSHA two 



-r 

retiuirceipployirs f6 ei|hef ( hah 
smoking dr provide separately 
v^nlilStedsmOking lounge* wjla 
sophisticated equipment to 
ensure, that nosmokekakedhack. 
into the workplace,' ■. 

Proponents tty. the regulation 
would Eliminate a health bdzard'. 
■for Hedpie with asthma and Other • 

_' Ji'.lkL*_._ A j • _ • t_ 



fw regulati 


years aid proposed 
trond' that would 


and mdne ooinfdrtahle. ;; 


“Thirly/slx rtiiitidn pbrnmok-' 
mg adults Ore exposed toenvi- - 
fortmerital tobacco ambfcc while 
at wbra-eacb day, said.Fran Du * 
Mell?ofthe CoalrtlononSmok* 
mjgjoj Health. “Their allergies ate 
aggravated by it, their asthma id 
Inggeied by it, th<^ feel avdii);.. 


rvMi * - * 

J-1 

. ■ ■ ■ . ^ 

stalUtioi- say 
Anterioans a . year die 
frorrtHdart disease caused .by sec-, • 
3,00tt die of. 
torn ep»$S,4if}d. J50|<KX> others,' 
sunef.nd 


t hrift attacks; 
QSHA;iil :t»tlulred to regulate . 
wdvkfl^ bkboUird to Oarclno-' 
gej)J, : aifd ipEnvironmental: 
Protection. Aficricy has declared 
Second htwd smoke a carcinogen. 

-: fhifttetobacoo Industry insists ‘‘ 
Sdjfehlftt*-' haven’t proved that 
nehambjkm absorb enough sec-.. 

S ndKaita smdke.on the job to 
uft them — Or that secondhand 
Si 06 ke.ii.evpn dangerous. . 

Qf f4.- studies OSH A used to 


on job \ 


make its case against workplace 1 ! 
smoking, only line sh'owed a sta¬ 
tistically significant 1 Increase In 
secondhand smoke risks, said 
Thotfeti* Bprellfc Philip Morris’- 
hclitioe ditettor. 

: “If yoramoRfc. you may jet 
tung.eancei , ,’<* be conceded.. But 
he insisted that- numerous com 
Diet inn arid .flawed studies about 
seconwiand^mokeinean nobody 
can dmwifirm conclusion abdoV.i 
It..-. 1 - • ' .-r • ". 

. J • ** ’ r- .* :* * * 

- Because df.lhc fedetal budget 
jtopasso, :<k$HA. is- operating 
without a budget; Its emergency 
funding cam-pay only a few pern 
pie .tprsifi- Ibrougf- the. pub(ic 
comments and ,decide the Issue, 
Byrne shicL Thcy. wih not finish 
thiryearrshe&ud.,.; r - 
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FIRE OVER SMOKING. Restrictions on smoking in 
"the workplace proposed by the Occupational Safety 
and Health Administration could be a “catastro¬ 
phe" for small businesses, according to a trade 
group representing owners of restaurants, bars and 
liquor stores. Yesterday was the last day of an ex¬ 
tended comment period for OSHA's proposed air 
quality rule, which includes a provision to ban 
smoking m the workplace if employers cannot pro¬ 
vide a separate, ventilated facility for smokers. 

“Govemment can force us to provide a pristine 
workplace free of all manner of known and suspect¬ 
ed bad things, but they can't force customers to 
come through our doors,'* said Jim Simpson, presi¬ 
dent of the National Licensed Beverage Association. 
OSHA hasn't set a timetable for a final decision on 
the proposed rule. But the 100,000 comments it re¬ 
ceived will likely delay that for “quite a while/' a 
spokesman said. 

Compiled from staff. Associated Press and Dow 
Jones reports . 
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APf 02/09 1440 Smoking Ban 

Copyright, 1996. The Associated Press. All rights reserved. 

Thelnformation contained in this news report may not be published, 
broadcast or otherwise distributed without the prior written authority of 
The Associated Press. 

By LAURAN NEERGAARD 
Associated Press Writer 

WASHINGTON (AP) - The world's largest tobacco company sent the 
government almost 5.000 pages of arguments Friday, the last day of the 
official comment period for a federal proposal to eliminate smoking in 6 
million workplaces. 

Philip Morris opposes the Occupational Safety ana Health 
Administration's plan to ban on-the-job smoking, on which OSHA received 
more than 170.000 comments. 

Don't expect a decision soon. 

“It is not realistic to expect that can be done" this year, said OSHA 
spokeswoman Cheryl Byrne. 

OSHA two years ago proposed new regulations that would require employers 
to either ban smoking or provide separately ventilated smoking lounges with 
sophisticated equipment to ensure no smoke leaked back into the workplace. 

Proponents say the regulation would eliminate a health hazard for people 
with asthma and other respiratory ailments, making restaurants, office 
buildings, factories and other public areas safer and more comfortable. 

Thirty-six million nonsmoking adults are exposed to environmental 
tobacco smoke while at work each day.* said Fran Du Melle of the Coalition 
on Smoking or Health. “Their allergies are aggravated by it. their asthma 
is triggered by it. they feel awful... and they face an increased risk of 
developing lung cancer and heart disease.* 

Government statistics say 47,000 Americans a year die from heart disease 
caused by secondhand smoke, 3,000 die of lung cancer and 150,000 others 
suffer nonfatai heart attacks. 

OSHA is required to regulate workplace exposure to carcinogens, and the 
Environmental Protection Agency has declared secondhand smoke o carcinogen. 

But the tobacco indusfry insists scientists haven't proved that 
nonsmokers absorb enough secondhand smoke on the job to hurt them - or 
that secondhand smoke is even dangerous. 

Of 14 studies OSHA used to make its case against workplace smoking, only 
one showed a statistically significant increase in secondhand smoke risks, 
said Thomas BoreiH Philip Moms 1 science policy director. 

“If you smoke, you may get lung cancer/ he conceded. But he insisted 
that numerous conflicting and flawed studies about secondhand smoke mean 
nobody can draw a finn conclusion about it. 

And the restaurant industry argues the OSHA proposal would cost them 
billions of dollars as smokers either stopped eating out or stopped 
lingering over drinks or dessert as they puffed an after-dinner cigarette. 

“Twenty-five percent of the population smokes - you cant just ignore 
that/ said Philip Morris attorney Patrick Tyson, a former OSHA 
administrator who said the company's arguments totaled some 5.000 pages. 

He is urging Ihe government to abandon the plan in favor of installing 
fitters and other devices to dear out indoor smoke. 

OSHA* choices: Drop the proposal, make it law, ask for more data to 
settle questions about workplace smoking, or change the proposal. The 
latter would trigger more months of public comment. 

But, because of the federal budget impasse, OSHA is operating without a 
budget. Its emergency funding can pay only a few people to sift through the 
public comments and decide the issue. Byrne said. They will not finish this 
year, she said. 

Forty-six states already require smoke-free indoor air to some degree, 
mostly in state government work sites. About 80 percent of U.S. employers 
have some workplace smoking policy, ranging from bans to designated smoking 
areas. 
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APn 02/100129 Smoking Ban 

Copyright, 1996. The Associated Press. AJl rights reserved. 

The information contained in this news report may not be published, 
broadcast or otherwise cBstribufed without the prior written authority of 
The Associated Press. 

WASHINGTON (AP) - The government likely will take a year to sift 
through the mountain of public comment on a federal proposal to ban smoking 
in 6 million workplaces. 

Last but not least to make its voice heard was the world's largest 
tobacco company, Philip Morris, which dropped off some 5,000 pages of 
arguments on Friday, the final day for the comment period. 

Philip Morris opposes the Occupational Safety and Health 
Administration's plan to ban on-the-job smoking, on which OSHA received 
more than 110,000 comments. 

Forty-six states already require smoke-free indoor air to some degree, 
mostly in state government work sites. About 80 percent of U.S. employers 
have some workplace smoking policy, ranging from bans to designated smoking 
■ areas. 

A decision on the federal ban shouldn't be expected anytime soon, "tf is 
not realistic to expect that can be done* this year, said OSHA spokeswoman 
Cheryl Byrne. 

OSHA two years ago proposed new regulations that would require employers 
to either ban smoking or provide separately ventilated smoking lounges with 
sophisticated equipment 1o ensure no smoke leaked back into the workplace. 

Proponents say the regulation would eliminate a health hazard for people 
with asthma and other respiratory ailments, making restaurants, office 
buildings, factories and other public areas safer and more comfortable. 

Thirty-six million nonsmoking adutts are exposed to environmental 
tobacco smoke while at work each day.* said Fran Ou Meile of the Coalition 
on Smoking OR Health. "Their allergies are aggravated by it. their asthma 
is triggered by it. they feel awful... and they face an increased risk of 
developing lung cancer and heart disease.* 

According to government statistics. 47,000 Americans a year die from 
heart disease caused by secondhand smoke. 3.000 die of lung cancer and 
150.000 others suffer nonfata! heart attacks. 

OSHA is required to regulate workplace exposure to carcinogens, and the 
Environmental Protection Agency has declared secondhand smoke a carcinogen. 

But the tobacco industry insists scientists haven't proved that 
nonsmokers absorb enough secondhand smoke on the job to hurt them - or 
that secondhand smoke is even dangerous. 

Of 14 studies OSHA used to make its case against workplace smoking, only 
one showed a statistically significant increase in secondhand smoke risks, 
said Thomas Soreffi, Philip Morris' science policy director. 

“If you smoke, you may get lung cancer,* he conceded. But he insisted 
that numerous conflicting and flawed studies about secondhand smoke mean 
nobody can draw a firm conclusion about it. 

And restaurateurs argue the OSHA proposal would cost them billions of 
dollars as smokers either stopped eating out or stopped lingering over 
drinks or dessert as they puffed on an after-dinner cigarette. 

Twenty-five percent of the population smokes - you can't just Ignore 
that.* said Philip Morris attorney Patrick Tyson, a former OSHA 
administrator who said the company's arguments totaled some 5.000 pages. 

He is urging the government to abandon the plan in favor of installing 
fitters and other devices to clear out indoor smoke. 

OSHA’s choices; Drop the proposal make it law, ask for more data to 
settle questions about workplace smoking, or change the proposal. The 
latter would trigger more months of public comment. 

But. because of the federal budget impasse, OSHA is operating without a 
budget. Its emergency funding can pay only a few people to sift through the 
public comments and decide the issue. Byrne said. They will not finish this 
year, she said. 
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FOR IMMEDIATE RELEASE Contact: Debra Leach, 1-800-441-9894 


NLBA WARNS OF “NATIONWIDE CATASTROPHE” IF OSHA INDOOR AIR 
QUALITY REGULATIONS ARE IMPLEMENTED 

WASHINGTON, DC — February 9, 1996 -- Jim Simpson, president of the National 
Licensed Beverage Association (NLBA), today warned of a “nationwide catastrophe” if 
the Occupational Safety and Health Administration (OSHA) implements a package of 
proposed indoor air quality regulations. 

Simpson re-stated NLBA’s long-standing and active opposition to OSHA’s proposed 
rule, citing the likelihood that the nation’s bars, restaurants and other hospitality 
establishments would suffer a severe financial impact. 

“These regulations would effectively ban smoking in most of America’s 300,000 bars, 
nightclubs, package stores and fully-licensed restaurants, as well as virtually every other 
workplace in America,” Simpson said. “Government can force us to provide a pristine 
workplace free of all manner of known and suspected bad things, but they can’t force 
customers to come through our doors. If we are forced to alter our business environment 
so that large numbers of our current customers can no longer relax and enjoy our 
hospitality, they simply won’t come.” 

OSHA has proposed regulations designed to eliminate workers’ exposure to tobacco 
smoke and other airborne substances. The post-hearing comment period on the proposed 
rule expires Friday, February 9. OSHA proposes to ban smoking entirely in work areas, 
restricting it to designated non-work areas that are specially constructed and ventilated. 

Simpson noted today that Maryland tried to impose a similar workplace smoking ban in 
1995. The ban was later amended — after strong protest from the state’s hospitality 
industry -- to allow customers to smoke in designated smoking rooms. A professional 
architect in Maryland testified before a committee of the state Senate that it would cost as 
much as $70,000 to construct such a room. According to Simpson, the economic impact 
is already being felt. 


— more — 
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“In December, it was reported that the Bel-Loc Diner near Towson has lost $80,000 since 
banning smoking. Several Denny’s restaurants in the state report sales declines of 20-to- 
25 percent since smoking was banned. Haussner’s restaurant, a Baltimore landmark, 
reportedly lost 100 customers in the first month after smoking was banned in its dining 
rooms,” Simpson said. “Businesses like my package store must construct separately 
ventilated designated smoking rooms if we want to allow our workers a place to smoke. 
Of course, smoking by customers is out of the question.” 

Simpson urged OSHA to learn from Maryland’s experience. “When a state makes a 
mistake, at least the damage is limited to one area. When the federal government rushes 
in and duplicates the mistake, it can create a nationwide catastrophe,” he said. 

NLBA is the largest membership association representing die interests of on- and off- 
premise retailers of beer, wine and liquor. There are more than 300,000 such businesses 
in the United States, mostly small, family owned-and-operated enterprises. Simpson 
presented his remarks at a news conference, where he was joined by: Steve Browne, 
owner. Cactus Jack’s Casino, Carson City, Nevada; Penny Laswell, tavern owner and 
NLBA member from Southwest Ohio; Jim Naughton, Veterans of Foreign Wars, Dale 
City, Virginia; Tom Pharr, businessman from Bennettsville, South Carolina; and Arnold 
Hamm, businessman from Raleigh, North Carolina. 

I! n n 

### 
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IMPACT OF PROPOSED OSHA INDOOR AIR REGULATIONS 


The federal Occupational Safety and Health Administration (OSHA) has proposed indoor 
air quality regulations designed to eliminate workers’ exposure to tobacco smoke and 
other airborne substances. The post-hearing comment period on the regulation expires 
Friday, February 9, 1996. The regulation would ban smoking entirely or restrict it to 
designated areas which meet certain criteria. Under those criteria smoking would be 
banned in all work areas. 

The National Licensed Beverage Association (NLBA), the largest national trade 
association representing on- and off-premise alcohol beverage retailers — including many 
of the nation’s 300,000 bars, package stores, restaurants and other outlets -- testified 
before OSHA against the proposed regulations. NLBA believes the regulations would 
place a severe financial burden on the hospitality industry, and strain the ability of OSHA 
to protect working men and women from serious health and safety hazards. 

Impact on Restaurants and Bars 

The proposed regulation would apply to restaurants, bars and other food service 
establishments. Since a designated smoking room cannot be established in a work area, 
customers would not be permitted to smoke at tables or bars where waiters and bartenders 
normally work. This restriction would effectively ban smoking by patrons, triggering a 
serious economic impact. 

Workplace smoking regulations similar to those proposed by OSHA have been in effect 
in the state of Maryland since March 27, 1995. Experience in Maryland has confirmed 
the view expressed by the state’s Occupational Safety and Health Advisory Board, which 
predicted: “Unlike the decision to go to work, a smoker’s decision to frequent a bar or 
restaurant or engage hotel or motel accommodations...may be influenced by whether 
smoking is permitted.” 

In the first nine months since the Maryland regulations were implemented, the Bel-Loc 
Diner near Towson, Maryland lost nearly $80,000. Denny’s restaurants in the state 
report sales declines of 20-to-25 percent. And Haussner’s restaurant, a Baltimore 
landmark, lost 100 customers in the first month after smoking was banned in its dining 
rooms. 


— more — 
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The Maryland workplace regulations were amended to permit smoking in bars and in 
separate enclosed rooms in restaurants and other establishments that serve alcohol 
beverages. Even where the business can afford to build an enclosed smoking room, the 
establishment still loses customers — and revenue — when the smoking room is too small 
to accommodate all those who wish to sit there. In that case, customers must be turned 
away. 

According to a national study by the National Restaurant Association, the restaurant 
industry will suffer losses of $18.2 billion — 6.5 percent of total food service sales. This 
could result in thousands of lost jobs. 


Impact on Package Stores 

Even if a retail store can afford to install a separate smoking room for employees, the 
business is still required to stop customers from smoking while they shop in order to 
eliminate smoke from the shopkeeper’s workplace. When customers are told they cannot 
smoke in a store, some decide not to shop there at all, taking their business to a store that 
lets them smoke in violation of the regulation. 

Impact on Hotels and Motels 

The proposed smoking restrictions also apply to hotels and motels. This would include 
private parties or meetings held in hotel conference rooms, as well as sleeping rooms. 

The regulation is not clear on whether hotel guests would be prohibited from smoking in 
their room at any time, or just while hotel employees — maids and maintenance personnel 
— are working there. 

A study conducted by the San Francisco Hotel Association said the OSHA regulation will 
result in the loss of $3.9 billion in spending by foreign visitors and job losses estimated at 
62,000. 

Cost to Employers 

The OSHA proposal requires that establishments construct designated smoking rooms 
that have exhaust systems venting directly to the outside. This requirement would 
impose on employers the expense of purchasing and installing duct work, fans and other 
equipment, as well as the expense of operating such a system. A professional architect in 
Maryland testified before a committee of the state Senate that it would cost as much as 
$70,000 to construct such a room. 
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But this requirement also imposes an additional, recurring cost beyond the initial expense 
of construction. Because OSHA would prohibit smoking in work areas, customers sitting 
in smoking rooms could not be served food or drink since waiters and bartenders would 
not be allowed to work there. Space set aside for smoking would, therefore, become 
space that no longer generates revenue for the establishment, imposing an additional 
financial burden on the bar or restaurant owner. 

Faulty Science 

A November 1995 report by the non-partisan Congressional Research Service (CRS) 
raised serious questions about the scientific basis for OSHA’s regulation. In effect, the 
CRS study shows that OSHA is basing its actions on faulty science. 
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Remarks of 
James C. Simpson, III 
President 

National Licensed Beverage Association 

News Conference 
National Press Club 
Washington, DC 

February 9, 1996 


Good morning. My name is Jim Simpson. I own and operate a beer, wine & 
spirits package store in Waldorf, Maryland. 

I am a past President of the Maryland state Licensed Beverage Association, and 
since 1993 I have served as President of the NLBA. 

On behalf of the National Licensed Beverage Association, I am today filing 
comments with OSHA updating testimony I gave on October 26, 1994, and re-stating our 
opposition to the proposed indoor air quality regulations which would effectively ban 
smoking in most of America's 300,000 bars, nightclubs, and fully licensed restaurants, as 
well as virtually every other workplace in America. 

In those comments I point out what we have learned in Maryland since the state 
attempted to impose a sweeping and severe workplace smoking ban, similar to what 
OSHA proposes for the nation. When a state makes a mistake, at least the damage is 
limited to one area. When the Federal government rushes in and duplicates the mistake, it 
can create a nationwide catastrophe. That's why we are so concerned. That's why we are 
here today. That's why we've invited members of our association and others to share their 
concerns with OSHA, with members of the media, and if you help us, with the nation. 

The circumstances of the hospitality industry really spotlight the fatal flaws in the 
OSHA plan to make radical changes in American lifestyles through regulatory decree. 
Government can force us to provide a pristine workplace free of all manner of known and 
suspected bad things, but they can't force customers to come through our doors. If we are 
forced to alter our business environment so that large numbers of current customers can 
no longer relax and enjoy our hospitality - they simply won't come. I think most of our 
workers would rather have a job with a little smoke in the air, than face the stifling pure 
air of the unemployment office! 

In Maryland, the state tried to impose a similar workplace smoking ban in 1995. 
After strong protests, especially from the hospitality industry, the legislature passed 
emergency legislation modifying the regulations, and providing limited relief for certain 
types of businesses. Restaurants and other businesses licensed to serve alcohol beverages 
were relieved of the requirement to ban smoking if they chose to construct expensive 
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separate rooms for smokers. Many places simply can't afford, or don't have room for such 
construction. Evidence of the real cost of these rules is starting to come in. In December, 
it was reported that the Bel-Loc Diner near Towson has lost $80,000 in business since 
banning smoking. I understand that several Denny's restaurants in the state report sales 
declines of 20% to 25% since smoking was banned. Haussner's restaurant, a Baltimore 
landmark, reportedly lost 100 customers in the first month after smoking was banned in 
its dining rooms. 

Businesses like my package store, which were not covered by the partial 
exemption, must still construct separately ventilated designated smoking rooms if we 
want to allow our workers a place to smoke. Of course, smoking by customers is out of 
the question. 

Even though they were originally only supposed to respond to complaints from 
workers, the Maryland equivalent of OSHA found that more than half of the more than 
300 complaints they received in the first ten months of the new rules were NOT from 
employees. It was made public during recent legislative hearings in Maryland that many 
of the smoking complaints were being generated by the anti-smoking advocacy groups. 
This is not a story I'd like to see repeated on a national scale. 

What we hear from our thousands of members around the country is that a 
significant percentage of their customers still smoke. Only a vocal minority of non- 
smokers seriously object to smoke in a properly ventilated establishment. A significant 
percentage of our workers smoke, and a significant number of business owners fear the 
loss of their business if they are forced to impose Washington's lifestyle choices on their 
customers and workers. 

Just as the ill-considered ban on alcohol led to a vast and corrupt network of 
speakeasies earlier in this century, we might well find that unlicensed, underground 
gathering places, lets call them smoke-easies, will emerge to satisfy the desire of 
smokers for a place to relax and socialize. We found out that prohibition didn’t work then 
and it won’t work now. Law enforcement has enough to grapple with already. 

I believe the OSHA proposal flies in the face of current trends to reduce the size 
and scope of federal regulation. There is no more compelling reason for uniform smoking 
rules nationwide than there is for uniform speed limits, uniform sales taxes, or uniform 
business operating hours. Diversity and tolerance used to be considered virtues in this 
country. We believe they still are. 

We strongly believe OSHA should drop their current proposal and focus on 
alternative solutions. 

Thank you. 
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National Licensed Beverage Association 

Debra A. Leach 
Executive Director 

A Brief History of the National Licensed Beverage Association 

The roots of the National Licensed Beverage Association (NLBA) go back to the repeal of Prohibition. At that 
time, the U.S. Constitution, by virtue of the 21st Amendment, clearly gave to individual states the power to enact, 
enforce, and, in general, regulate their own laws affecting beverage alcohol. The states, in turn, at their discretion, 
relegated this power to the local governments; county, town, city, etc. 

The influence that local politicians had in controlling this business gave rise to abuses in the area of licensing, 
enforcement, advertising and a multitude of petty regulations. In order to protect themselves from these abuses—and, 
more importantly, to protect their license and their livelihood-many local tavern, restaurant and liquor store owners 
joined together to form local associations. The associations’ goals were to support those persons in power who supported 
them, to head off legislation detrimental to their business, to curtail abuses, and to exchange experiences to improve 
management. 

During World War II, the federal and state governments became more involved with the operatic- of the 
beverage alcohol industry. A host of fees and taxes were imposed to raise money to fund the war and limit the use of 
alcohol sorely needed for the war effort. 

Following World War II, both federal and state governments realized that the beverage alcohol industry 
represented a huge source of potential revenue. Many of the fees/taxes imposed during the war that were supposed to 
be temporary remained in effect (and are still levied today). State Alcohol Beverage Control Boards and Commissions 
took on the role of tax collector, permit issuer, and law enforcer. 

As a result, the local associations consolidated into larger federations. First they became state associations, then 
regional associations, and in 1946 a national association, which in 1950 became the National Licensed Beverage 
Association. 

The NLBA is a non-profit association, with over 16.000 members across the country. It is the largest trade 
association in the industry. Its goals, however, remain the same; 

* to support those who support the industry 

* to head-off legislation detrimental to the industry 

* to introduce legislation beneficial to the industry 

* to exchange information to sharpen business skills 

* to educate the proprietor and servers on the responsible use of beverage alcohol products 

The retailer, as the last tier of the three-tier system, has the only contact with the consumer. He/she is the final 
outlet for all of the industry’s energy and marketing skills. Therefore it is essential to the entire industry that the retailer 
is kept informed of critical issues, educated on product usage, and allowed to conduct business in a fair and equitable 
manner. 

For the past few years, the NLBA has been broadening its member base by enlisting as members retailers who 
are not members of one of NLBA’s state associations, the various segments and tiers of the beverage alcohol industry, 
and those who conduct business with the industry. All are working together to carry out the association’s strategy of 
creating a powerful grassroots lobbying force. 
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